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Mvuasialy 2 Usen1s name Ysenmsusn fansaninguszneunisiianunlddanesiiuiielviinunadull

#us. Department of Justice (2015). Five Major Banks Agree to Parent-Level Guilty Pleas, www.justice.gov/opa/pr/five-major-
banks-agree-parent-level-guilty-pleas

® Mehra, S. K. (2015). Antitrust and the robo-seller: Competition in the time of algorithms. Minn. L. Rev., 100, 1323

*us. Department of Justice (2015). U.S. v. Deniel William Aston and Trod Limited, www justice.gov/atr/case/us-v-daniel-
william-aston-and-trod-limited

“ Case C-74/14, Eturas and Others

% Maurice E. Stucke (2012), “Is Intent Relevant?” Journal of Law, Economics & Policy 8
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Hunseglutafungruneudadunianisemseld @9 A, Ezrachi uaz M. E. Stucke lauansiruzlily

FIETUVBIBIANITLINBAIINTINTBUAL NITHAILININLATEFAD (Organisation for Economic Co-operation

# Ezrachi, A., & Stucke, M. E. (2016). Virtual competition.
% GRAEF, I. (2016). Algorithmic price fixing under EU competition law: how to crack robot cartels?. KU LUEVEN Centre for IT and
IP Law Blog.
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* OECD (2017), Algorithmic Collusion: Problems and Counter-Measures. OECD Roundtable on Algorithms and Collusion
* Ezrachi, A., & Stucke, M. E. (2017). Artificial intelligence & collusion: When computers inhibit competition. U. Ill. L. Rev., 1775. ;
Gal, M. S. (2017). Algorithmic-Facilitated Coordination: Market and Legal Solutions. Competition Policy International, 15th May,

https://www. competitionpolicyinternational. com/algorithmic-facilitated-coordination-market-and-legal-solutions.
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@ Organisation for Economic Co-operation and Development (2016). BIG DATA: BRINGING COMPETITION POLICY TO THE DIGITAL
ERA, https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
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Cartel Regulation under Thailand’s Trade Competition Act B.E.2560 (2017):

Rationales and Challenges

Dr.Benjawan Tangsatapornpan*

Abstract

This paper mainly focuses on three main areas including assessing economic harm
of cartels, cartel regulation under Thailand’s Trade Competition Act 2017 after recent
amendment, and challenging issues occurring from advancement of new technologies in
the field of competition law. The author aims to firstly answer the question what is
economic harm caused by cartels and also illustrate who harms by this cartel conduct by
comparing cartel market with the perfect competition market and see how cartels harm
consumers and overall economy. Rationale behind new cartel law amendment under
Thailand’s Trade Competition Act and scope of legal application will also be highlighted.
New issues occurring from algorithm and technological advancement will also be raised.

The author will finally propose policy solutions and recommendations.

Keywords: Cartel Regulation, Competition Law, Trade Competition Act B.E.2560
(2017), Algorithmic Cartels, Economic Harm

1. Introduction and Background Problem

Hardcore cartels are the most harmful type of competition infringement1 which
generally injure customers by increasing prices or restricting output and thereby make
products and services completely unavailable to some purchasers and unnecessarily
expensive for others. Cartel members generally rely on each other agreed course of

action instead of competing with each other and thereby consequently reduces their

*Judge of the Office of the President of Supreme Court, LL.B (First Class Honor) Chulalongkorn University, LL.M
(Merit) London School of Economics and Political Science, LL.M Kyushu University (MEXT Scholar), LL.D Nagoya
University (MEXT Scholar)

' Giorgio Monti, EC Competition Law (1" edn Cambridge University Press, Cambridge 2007)
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incentives to provide new or better products and services at competitive pricesz.
Categories of conduct generally defined as hardcore cartels include price fixing, supply
restriction, market allocation and bid rigging3.

Cartels are however significantly prevalent and harmful to the global economy
than previously believed. For instance, a global citric acid cartel raised prices by as much
as 30% and collected overcharges estimated at almost $1.5 billion. Another global cartel
example is that price-fixing cartels which raised the price of graphite electrodes 50% in
various markets and extracted monopoly profits on an estimated $7 billion in world-wide
sales’.

Regarding cartel activity, one influential British scholar has remarked:

“However, if competition policy is about one thing, it is surely about the
condemnation of horizontal price-fixing, market-sharing and analogous practices: on both
a moral and practical level, there is not a great deal of difference between price-fixing
and theft’.”

Similar views are expressed by the Antitrust Division of the US Department of
Justice:

“Price fixing, bid rigging and market allocation are economic crimes with
potentially devastating effect on the U.S. economy. Such crimes rob purchasers,
contribute to inflation, destroy public confidence in the economy and undermine our
system of free enterprise.”

Such opinions have also been expressed by influential international organization
such as the Organization for Economic Co-operation and Development (OECD) and the
World Trade Organization (WTO). Also, there are indications that cartels are becoming

ever more sophisticated with the use of tools designed to minimize the risk of detection”.

’ European Commission, ‘Cartels’ < http://ec.europa.eu/competition/cartels/overview/index_en.html/ > accessed
12 December 2018

’ OECD, ‘Cartels and anti-competitive agreements’ < http://www.oecd.org/competition/cartels/ > accessed 12
December 2018

‘ OECD, ‘Hardcore Cartels’ <https://www.oecd.org/competition/cartels/2752129.pdf> accessed 12 December 2018
> Richard Whish, Competition Law (5th ed, Lexis Nexis Butterworths, 2003)

° European Commission, ‘Enhancing competition enforcement by the Member States' competition authorities:
institutional and procedural issues ‘ [2014]

<http://ec.europa.eu/competition/antitrust/legislation/swd 2014 231 en.pdf> accessed 21 October 2015
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Such incorporation has the support of the WTO, whose Working Group on the Interaction
between Trade and Competition Policy remarks:

“Important element of an effective national competition law includes a clear
prohibition of cartel activity, backed up by substantial penalties including fines' and/or
imprisonment, and relevant investigatory powers. Furthermore, the suggestion has been
made that particular attention should be devoted by relevant enforcement authorities to
the investigation and prosecution of domestic and international cartels, given the clear
anti-competitive effect of these practices and their harmful impact on the development
prospects of poor countries.”

There has been a growing international consensus that fighting “hardcore cartels”
should be a top priority of competition enforcers. Also, modern economic theory
recognizes high costs of cartels on consumer welfare, with little or no accompanying
benefits. OECD 1998 Recommendation of the Council Concerning Effective Action against
Hard Core Cartels and subsequent reports, along with regular meetings of the Cartel
Working Group that become part of the International Competition Network (ICN), have

given recent impetus to the international efforts to fight cartels.

Thailand’s economic characteristic is relatively small with few major firms in each
market industry (so called oligopolistic market structure) and also comprises of various
trade associations generally covering virtually every basic consumption goods and
services. In the health industry, for example, three major firms are Bangkok Dusit Medical
Services (market cap 377,621 million THB)8, Bumrungrad hospital public company limited
(market cap 137,005 million THB) and Bangkok chain hospital public company limited

"EU Commission set “Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
(EC) No 1/2003” and the EU Courts have confirmed all the main features of the guidelines; including on
fundamental principles and rights, gravity, duration, entry fee, and deterrence multiplier. ; See European
Commission, ‘Guidelines for setting fines’ [2006]
<http://europa.eu/legislation_summaries/competition/firms/126118 en.htm> accessed 12 November 2015
8 Stock Exchange of Thailand, ‘Companies/Securities in Focus: BDMS : BANGKOK DUSIT MEDICAL SERVICES PUBLIC
COMPANY  LIMITED’  <https://www.set.or.th/set/companyhighlight.do?symbol=BDMS&ssoPageld=5>  accessed
February 28th, 2019
9 Stock Exchange of Thailand, ‘Companies/Securities in Focus: BH : BUMRUNGRAD HOSPITAL PUBLIC COMPANY
LIMITED” <https://www.set.or.th/set/companyhighlight.do?symbol=BH&ssoPageld=5> accessed February 28th, 2019
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(market cap 40,648 million THB)'®. Trade associations however generally cooperate
commercially and agree in various business aspects. The meetings sometimes inevitably

lead to an agreement on pricing and output.

In developed countries, hard-core cartel is however considered as one of the
most serious crimes affecting overall economy and citizens. Nevertheless, in Thai society,
there is less awareness toward hard-core cartels both from the public and business

enterprises.

According to 17 year enforcing experiences, the number of cartel cases claimed to
the Office Trade Competition Commission, Ministry of Commerce (hereinafter “OTCC”)
under the Trade Competition Acts B.E.2542 (1999) is relatively low, accounted for 23
cases from 1999 to 2017. The cartel cases claimed to the OTCC slightly rose during the
period from 2012 to 2017, constituted of approximately 50 per cent from the total
claimed cases during the same period including the cases of abuse of dominance power,

merger control, cartel, and unfair trade practice.

Table: The Cases Claimed to the Office of Trade Competition Commission
(OTCQO) in accordance with Trade Competition Act B.E.2542 (1999) from 2012 to
2017

Year Monopoly Merger Cartel Unfair Trade Total
(Section 25) | control (Section 27) | Practice
(Section 26) (Section 29)
2012 3 - 4 4 11
2013 - - 1 2 3
2014 - - 2 - 2
2015 - - 1 - 1

v Stock Exchange of Thailand, ‘Companies/Securities in Focus: BDMS : BANGKOK DUSIT MEDICAL SERVICES
PUBLIC COMPANY LIMITED’ < https://www.set.or.th/set/companyhighlight.do?symbol=BDMS&ssoPageld=5>
accessed February 28th, 2019




2016 - - 3 1 4

Until - - - 2 2
October 4th,

2017

Total 3 - 11 9 23

Source: The Office of Trade Competition Commission’

In Thailand, hard-core cartel cases claimed to the OTCC under Trade Competition
Act B.E.2542 (1999) from 1999 to 2017 cover various market industries particularly in
everyday-consumption goods (e.g. cement manufacturing, polyethylene manufacturing,
film industry, rubber industry, fisheries etc.) and services. The below pie chart describes
the overall cartel cases claimed to the OTCC from 1999 to 2017, divided into four main
categories including price-fixing cartel, purchase price-fixing cartel, bid rigging, and others.
It can be seen that price-fixing cartel constitutes of the highest cases claimed to the
OTCC, accounted for 78.26 per cent, whilst purchase price-fixing and big rigging constitute
of 4.34 and 8.69 percent, respectively. The price or quantity fixing cartel cases thus
obviously contribute to the highest percentage from the overall cartel cases claimed to

the OTCC, accounted for 91.31 per cent of the overall cartel cases.

Others, 8.71

Bidrigging, 8.69

Purchaseprice
fixing,4.34

Cartel cases claimed to the OTCC from 1999 to 2017 (percentage)

"Office of Trade Competition Commission, ‘Claimed case statistic’ <http://otcc.dit.go.th/?page_id=61> accessed

February 1 1th, 2019




Trade Competition Act B.E.2542 (1999) was however revised and the new Trade
Competition Act B.E.2560 (2017) has been effective since October Sth, 2017. According to
the case statistic provided by the OTCC, there were 96 competition law cases claimed in
total to the OTCC under Trade Competition Act B.E.2542 (2017) from 1999 to 2016 and
84 cases were completed. Among 84 cases, 81 cases were terminated in the competition
authority level by the commission’s resolution order, while other 3 cases were
terminated by non-prosecution order. Thus, there is no case processed to the court level
under Trade Competition Act B.E.2542 (2017) from 1999 to 2016. The main problems
underpinned the previous Act addressed by the OTCC includes (i) law enforcement
problems e.g. delay in investigation processes, inappropriate sanctions etc.; (i) substantive
law problems e.g. laws does not cover the new collusions occurring from changes in
market structure and behavior etc. ;and (i) law enforcement was interfered and

N . 13
commission was not independent .

Complaints Received pursuant to Competition Act B.E.2560 (2017)

Year Abuse of Hardcore Non- Unfair Unreasonable
Dominance cartels hardcore Trade Agreement
Position (Section 54) cartels Practice with Foreign
(Section 50) (Section 55) (Section 57) Firms

(Section 58)

10/2017 2 - - - -
2018 2 2 - 3 -
Total 4 2 - g -

Source: Office of Trade Competition Commission’

Office  of the Trade Competition Commission, ‘Case  Summary from 1999 to 2017’
<http://otcc.dit.go.th/?page_id=682> accessed February 11th, 2019
" Office of Trade Competition Commission, ‘FAQ Trade Competition Act B.E.2542 (1999)" <http://otcc.dit.go.th/wp-
content/uploads/2017/02/FAQ-t.pdf> accessed December 17th, 2018
" Office of Trade Competition Commission, ‘Claimed case statistic’ < http://otcc.dit.go.th/?p=6109> accessed

November 1 1th, 2018



According to the new Trade Competition Act B.E.2561 (2017), cartel regulation is
however divided to two sections including the provision governing hardcore cartel in
section 54 and provision concerning non-hardcore cartel in section 55. The hardcore
cartel claim rate under the new Trade Competition Act 2017 is however accounted for
around 22 percent -2 cases from the total 9 cases claimed to the Thai competition

authority covering the period from October Sth, 2017 until present.

This paper mainly focuses on three main areas including assessing economic harm of
cartels, cartel regulation under Thailand’s new Trade Competition Act 2017 after recent
amendment, and challenging issues occurring from advancement of new technologies in
the field of competition law. The author aims to answer the question what is economic
harm caused by cartels and also illustrate who harms by this cartel conduct. To answer
these questions, the author will thus compare cartel market with the perfect competition
market in section 2 and see how cartels harm consumers and overall economy. The
differences between horizontal and vertical cartels will also be addressed to see if they
should be subjected to different legal provisions or even different sanctions and also to
give an overview to the readers with less competition law background. Section 3 will
provide an overview and rationale behind new cartel law amendment under Thailand’s
Trade Competition Act and legal application. The author aims to examine how the new
Act has developed from the previous Act, what are the rationales behind amendment
and whether there are still loopholes existed. In section 4, the author aims to focus on
challenging issues occurring from algorithm and technological advancement which raise
problematic issues in cartel regulation and see how Thai competition authority should
deal with these issues via current traditional cartel regulation and how to develop the
law to tackle this problem. The author will finally propose policy solutions and

recommendations.

2. Economic Harm of Cartels : Perfect Competition Market vs Cartels

In this section, the author will compare the situation where perfect competition exists
together with the scenario with cartels to address an economic harm of cartel and

welfare effect to see how cartels harm consumers and overall economy. This section



aims at giving an initial idea how cartels affect economic welfare and thus why they

should be illegal.

Perfect competition is however chosen as benchmark to compare with cartels
because the allocation of resources is most efficient without deadweight loss and thus
attributes to maximum economic welfare. By creating a cartel, firms can raise their prices
and thereby increases illegal profits which reduce consumer surplus at the end. Thus,
comparing situation with perfect competition market would be an appropriate way to see
how consumers are affected. This section however aims at providing overview for readers
to have better understanding of justifications and rationales behind cartel regulation in

the other sections.

2.1 Perfect Competition Market

In perfect competition market, the theoretical model addresses that the benefits of
perfect competition are lower prices, better products, greater choices and efficiencies.
The producers however cannot affect the price because aggregate output which
determines price through the law of supply and demand”. Concerning neo-classical
economic theory, economic welfare is also maximized and innovation is stimulated'®. The
rationale behind this is that perfectly competitive markets have many firms due to the
lack of barriers to entry”. This means that in order to be successful, firms

must innovate to attract customers to their firm over competitor's firms'".

® Richard Whish, Competition Law (Oxford University Press, 2012)

° Lipsey and Chrystal, Principal of Economics (Oxford University Press, 2007) ; See also Van den Bergh and
Camesasca, European Competition Law and Economics : A Comparative Perspective (Sweet & Maxwell, 2006)

Y Cowen, Tyler, and Alex Tabarrok. Modern principles of economics (Palgrave Macmillan, 2015) ; See also Mike
Sproul, ‘Principles of Economics’ <http://www.csun.edu/~hceco008/tablecontents.htm> accessed 14 November
2018

** Richard D. Wolff and Stephen A. Renick, ‘Contending Economic Theories : Neoclassical, Keynesian and Marxian’

<http://ouleft.org/wp-content/uploads/Contending-Economic-Theories-Wolff.pdf> accessed February 28th, 2019
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e Y; Quantity
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Figure 2.1

It is however better to understand the former premise from the economic
viewpoint. According to the figure 2.1, if we focus on point C where perfect competition is,
the square PccQc is the total amount of money that consumers pay for Qc quantity
products where the equilibrium is. However, consumers are actually willing to pay at the
PriceCQc for the same product amount (Qc). Thus, in perfect competition, the consumers
actually pay less which is equal to the triangle PriceCPc so called consumer surplus.
Producers on the other hand also get revenue equal to square PcCQc, while they are
actually willing to sell by receiving less revenue at ECQc. Therefore, producer surplus is
equal to the triangle PcCE. Total welfare in this case is the combination of consumer
surplus and producer surplus. Thus, the force of supply and demand by an invisible hand
allocate resource efficiently and lead to an equilibrium where the total benefits of

. . . " 19
consumers and producers is maximized in the perfect competitive market .

2.2 Cartels

Collusive practices however allow firms to exert market power and artificially
restrict competition and increase prices, thereby reducing welfare. Market power can
cause markets to be inefficient because it distorts price and quantity out of the

equilibrium of supply and demand”’. Collusive agreements can take different forms e.g.

Y Gans, Joshua, Stephen King and N. Gregory Mankiw, Principles of microeconomics (Cengage Learning, 2011)
# Case, Karl E., Ray C. Fair and Sharon M. Oster, Principles of microeconomics (Upper Saddle River, NJ: Prentice
Hall, 1996)
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agreeing on price or output, dividing markets, bid-rigging etc. and might range from a very
well-organized cartel-like structure (“explicit collusion”) to circumstances where firms

, I : € 2
merely find some form of communication to sustain the agreement (“tacit collusion”) .
Nevertheless, we will focus merely on explicit collusion which is prohibited by law in this

article.

Cartels however generally occur in oligopolistic market structure which only a few
sellers offer similar or identical productszz. By creating cartel, producers in theory can
increase their price and raise illegal profits because this form of collusion make firms
gaining market power to control the market price and quantity. In other word, cartels
generally behave similarly to monopoly to earn more profits. According to figure 2.2,
when cartel is formed, the price rises to point B which leads to demand drop and thus
less output is sold. This mechanism leads to the reallocation of surplus between
producers and consumers equivalent to red area representing the profit of cartel

23
members .

Price

Ideal Cartel (B)
Competition (C) MC

Pm
Pc

Cartel Deadweight
Loss (A)

D

e Y; Quantity

Figure 2.2

The consumer welfare reduces from triangle PriceCPc (perfect competition) to

triangle PriceBPm. The deadweight loss is thus equal to triangle A (yellow area). The loss

* Motta Massimo, Competition policy: theory and practice (Cambridge University Press, 2004)
22
Ibid
European E&M consultant, ‘Cartels : the economic perspective’ <http://www.ee-

mc.com/fileadmin/_migrated/content_uploads/Cartels_Economic_Perspective 03.pdf> accessed 23 October 2018
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of consumers (red + yellow areas) surpasses the gains of cartel members (yellow area)

and therefore leads to a decrease in total welfare.

Hence, we can see from the situation addressed above on how cartels harm
consumers by reallocation consumer surplus to producer side and thus producers can
achieve more profits than what they should obtain in the perfect competitive market
without the reasonable ground. Thus, this is one of the reasons why cartels especially

hardcore cartels should be illegal and strictly prohibited.

The author however mainly focuses on allocative efficiency in section 2 because
the main objective of Thailand’s Trade Competition Act is to ensure the competition in
the market for the benefits of consumers- . Competition in the market leads to allocative
efficiency which constitutes consumer welfare. As efficient allocation requires all firms to
produce efficiently, dynamic efficiency and productive efficiency are important, although

not focused in this paper.

3. Cartel Regulation under Thailand’s Trade Competition Act B.E.2560 (2017)
3.1Cartel regulation after 2017 amendment

Cartel regulation provision was revised and re-numbered in section 54 - section 56
in the Trade Competition Acts B.E.2560 (2017). The cartel regulation was formerly
prescribed in section 27 of the Trade Competition Acts B.E2542 (1999) including hardcore
cartels, non-hardcore cartels and authorization provisions in the same section.
Nevertheless, legislator divided cartel regulation into three different sections in the new
Acts including hardcore cartels (section 54), non-hardcore cartel (section 55), and non-
hardcore cartel exemption (section 56).

Section 54 basically governs hardcore cartels including price fixing, output
restriction, bid-rigging and market allocation, while section 54 para 2 outlines an
exemption to any business in the same economic unit. Section 54 generally covers only
horizontal cartels which are considered as having no pro-competitive effect and thus

should be prohibited strictly under Per se rule.

* The Senate, ‘Commission’s Report to consider the draft of Trade Competition Act B.E..’

<http://\ibrary2.parliament.go.th/giventake/content nla2557/d032360-02.pdf> accessed March 1", 2019
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The terms used in the section 54 are, on the other hand, obviously in line with
international standard and OECD’s guideline and also provides exemption to business in
the single economic unit (section 54 para 2) which is heavily influenced by the single
economic entity doctrine of EU and Singapore laws. Section 55, nevertheless, governs
non-hardcore cartels including vertical cartel, exclusive dealing etc.

The rationale behind cartel regulation amendment is that, by dividing hardcore
cartels and non-hardcore cartels into different sections, will make it easier for the law
application and enforcement as they are subjected to different punishments, different
theories and justifications underlying. To illustrate, hardcore cartel is subjected to criminal
sanction, while non-hardcore cartel is subjected to administrative surcharge. Theories
governing hardcore and non-hardcore cartels are also different. In this regard, “Per se
illegality” will be applied in the case of hardcore cartel (section 54), while non-hardcore
cartel (section 55) will be examined under the “rule of reason”.

Another rationale to separate cartel provisions into three different sections is also
because the new provision intends not to obstruct some types of business structure e.g.
franchise. In addition, the types of cartel are also divided clearly as section 54 will be
applied only in horizontal cartels, whilst section 55 will be applied on both horizontal

and vertical cartels.

The difference between horizontal and vertical cartels is an important issue to be
initially considered as it draws different line among different types of cartel collusions

and is also subjected to different scope of analysis and punishment.

Horizontal agreements are generally concluded between undertaking operating at the
same market level”. These arrangements may immensely reduce competition when it
comes to hardcore cartels including price-fixing, market allocation, bid rigging, output
restriction etc. Some arrangements on the other hand may pose less harm to consumers
and economy when they involve softer form of corporation. The latter corporation may

also increase efficiencies and economic at the same time as they allows entities to cope

 Einer Elhauge and Damien Geradin, Global Competition Law and Economics (Bloomsbury Publishing, 2011)
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better with dynamic market, improve their product and services when it comes to

research and development, standardization etc”,

Vertical agreements on the other hand are arrangements entered into between
business enterprises operating at different levels of market but are in some supply
relation. Effect of vertical agreements generally differs from those of horizontal
agreements because the former concerns relationship between upstream and
downstream markets and thus also generates positive effects rather than harmful

outcomes.

We may look at example to make it clear for these two terminologies from figure 3.1.
Suppose we have a plastics pellet market with two firms that supply to two PET bottle
manufactures, which in turn sell bottle to beverage companies. An agreement between
the two plastics pellet suppliers would be a horizontal agreement, as would agreement
between the two PET bottle makers. An agreement between a plastics pellet supplier
and PET bottle maker would however be a vertical agreement. If effects at both market
levels are related, the plastics pellet market would be called the upstream market. The

PET bottle market is however downstream market27.

Figure 3.1
i
I 1
Plastics pellet Plastics pellet
supplier 1 supplier 2

PET bottle PET bottle

manufacture 1 manufacture 2

Beverage Beverage

companies companies

Consumers Consumers

* Ariel Ezrachi, EU Competition Law (Hart publishing, 2018)
“ Ibid
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3.1.1 Legislative Approach to hardcore cartels under the section 54 :Per se

illegality

Thailand’s Trade Competition Acts B.E.2560 (2017) section 54 stipulates that “Any
business operators competing with each other in the same market shall not jointly
undertake any conduct which monopolizes, reduces, or restricts competition in that

market in one of the following ways:

(1) to fix, whether direct or indirectly, purchasing or selling price, or any trading
conditions that affect the price of goods or services;
(2) to limit the quantity of goods or services that each business operator will produce,
purchase, sell, or provide, as agreed;
(3) to knowingly establish an agreement or conditions in order for one side to win an
auction or to win in a bid of goods or services or in order for another side not to enter
an auction or a bid of goods or services;
(4) to allocate areas in which each business operator will sell, or reduce a sale or
purchase goods or services, or allocate purchasers or sellers to or from which each
business operator will sell or purchase goods or services under the condition that other
business operators shall not purchase or sell those goods or services.

The provisions under paragraph one shall not apply to the conduct of business
operators related to each other due to a policy or commanding power as prescribed in

the Commission’s notification.”

Provision under the section 54 (1) — (4) governs the violations, substantially
posting harmful effect to the overall economy as well as consumer welfare and thus are
strictly prohibited and considered as Per se Illegal. To illustrate, under the Per se
Illegality approach, the alleged act is inherently illegal regardless of the reasonableness
of such actions" . Therefore, no further extrinsic proof of any surrounding circumstances
or the intention of individuals engaging in the practice is needed, meaning that the

established agreement is considered as an automatic violation without justification,

# Thomas Cheng, Sandra Marco Colino, and Burton Ong, Cartels in Asia : Law & Practice (Wolters Kluwer Hong
Kong Limited, Hongkong 2015)
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excuses or defenses allowed”. This approach is widely applied to anti-competitive
behavior conclusively presumed to be an unreasonable restraint on trade and
consequently anti—competitiveness3o.

According to the Trade Competition Acts B.E.2560 (2017) section 54 (1) - (4),
collusive behaviors includes, for instance, price-fixing agreement either in the suppliers’
or buyers’ side, output limitation, market division and bid rigging unless the agreement is
made by entities belonging to a single economic unit. The rationale behind this provision
is due to the facts that, the acts under section 54 (1) — (4) tremendously affect the
consumers’ rights by having no greater choice in price, quality, and service under the
functional price mechanism, as well as results in ceasing technological development and
deterring improvement of product quality among the business competitors31. Thus, hard-
core cartels in this section generally post harmful effect to the consumers with the higher
prices and illegal profits, whilst provide no pro-competitive effect. Any acts fallen within
this section are thus strictly prohibited.

According to section 54 (1) — (4), three requirements are generally needed to be
satisfied, including (i) jointly undertaking between two or more business entities in the
same market, (i) an explicit Per se Illegal violation under section 54 (1) — (4), and (iii) an
effect of such violation which monopolizes, reduces, or restricts competition in the
market™.

Provision in section 54, on the contrary, prohibits only agreement among business
operators “within the same market” and the market definition is thus a preliminary
concern that is needed to take into account in accordance with section 5 of the Trade

Competition Act. However, this issue may be more complicated when collusions occur in

# Kevin J. O’Connor and Godfrey & Kahn, ‘Basic Antitrust Rules of  Thumb’

<http://web.law.columbia.edu/sites/default/files/microsites/attorneys-
general/files/Basic%20Antitrust%20Rules%200f%20Thumb.pdf> accessed 4 April 2016
30Philip Areeda, ‘The Rule of Reason in Antitrust Analysis : General Issues’  [1981]
<http://www fjc.gov/public/pdf.nsf/lookup/antitrust.pdf/Sfile/antitrust.pdf> accessed 31 March 2016
" Ibid
* Department of the Internal Trade under the Ministry of Commerce, ‘Guideline of the Section 27 of Trade
Competition Act B.E.2542 (1999)" [2010] <http://otcc.dit.go.th/wp-content/uploads/2015/07/Guidelines-under-
Section-27.pdf > accessed 3 April 2016
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multi-sided markets or pLatforms33. Section 54 also focuses mainly on horizontal
agreements.

Concerning the term “jointly undertaking” in section 54, the controversial issue
arises concerning the stage of the act in question that is considered as illegal. In the US,
strict Per se rule is applied and thus hardcore cartels are illegal since the preparatory
stages e.g. agreeing to fix price in the meeting etc. The calculation of market share of
cartel members is also not required.

Thailand however adopts the “Quasi Per Se” scope of application from
Japanese’s Antimonopoly Act article 2 (6)*and the term “jointly undertaking” in section
54 of Thailand’s Trade Competition Act is therefore coherence with the term “jointly
carry out” (#[EZX{T kyodousuikou) in Japanese antimonopoly law””. The term “jointly
carry out” under Japanese law requires proof of the implementation actions of cartel
members; however, actual adverse effect on market price does not need to be proven%.
In this case, Japan Fair Trade Commission (hereinafter “JFTC”) views that unreasonable
restraint of trade required proof of the implementation actions of the cartel participants
as a requirement if cartel is in violation of the law’".

Thus, according to Thailand’s law, any event prior the parties actually taking
action or prior an actual implementation of agreement is thus still not considered as the
violation of cartel law under section 54.

However, another debatable issue arises if we should take market share of cartel
participants into consideration. On one hand, cartel members with low market share
cannot cause any adverse effect on market by engaging in cartel conduct. On the other
hand, if we take hardcore cartels more seriously as other criminal offence, they should

be prohibited by any mean as hardcore cartels generally occur from bad intention to

@ Benjawan Tangsatapornpan, ‘Defining Market Definition and Relevant Market in the Multi-sided Market on Digital
Platform’ (Competition Focus by Office of Trade Competition Commission, December 2017)
<http://otcc.dit.go.th/?p=4217> accessed February 11th, 2019

* Sakda Thanitcul, Trade Competition Act B.E.2542 (1999) " edn, Winyuchon2010) page 174

PAEME BASBPBORII L ¥ K — A0 7 VEEC B 3 A TR —RIEROER oL T
—’< https://www.jftc.go jo/cprc/reports/index_files/cr-0213.pdf> accessed March 15t, 2019
PATEREIBRSPHE € > 4 —, ANT NN B 2 EEO N R EAERGE RIGER
<https://www.jftc.go.jp/cprc/reports/index_files/cr-0107.pdf> accessed March 15t, 2019

*" Masahiro Murakami, The Japanese Antimonopoly Act (Shojihomu, 2003)
18



take illegal profits from consumers. The latter stand point is also supported by large
business entities that the law should be applied to all business entities equally.

Section 54 paragraph 2 however adopted the idea of single economic entity and
allows any firms within the same economic entity (e.g. parent company and its
subsidiaries etc.) to make an agreement on price, output, market allocation etc. The
rationale behind this is that any related entities should be seen as a whole and one

single business as they have the same business goals and policies.

3.1.2 Provision governing non-hardcore cartel under the section 55: Rule of reason

Thailand’s Trade Competition Acts B.E.2560 (2017) section 55 addresses that
“Business operators shall not jointly undertake conduct which monopolizes, reduces or

restricts competition in a market in one of the following ways:

(1) to establish conditions referred to under Section 54 (1), ( 2), or ( 4) among business
operators which are not competitors in the same market;

(2) to reduce the quality of goods or services to a condition lower than that previously
produced, sold, or provided;

(3) to appoint or assign any one person to exclusively sell the same goods or provide
the same services, or of the same type;

(4) to set conditions or practices for purchasing or producing goods or services so that
the practice follows what is agreed;

(5) to enter joint agreements in other manners as prescribed in the Commission’s

notification.”

Section 55 covers any activities which are seen as non-hardcore cartels. Any activities
fallen within the scope of application under section 55 are not strictly prohibited;
however, the benefits of such activities need to outweigh losses under the rule of reason.
Such activities, for example, include any price-fixing, output restriction, or market
allocation among firms in different markets in accordance with section 55 (1) of the Trade
Competition Act e.g. agreement between soda supplier and the soda bottle company

etc. In this regard, any act fallen within the scope of section 55 will be considered as
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non-hardcore cartel and is subjected to administrative surcharge pursuant to section 82
rather than criminal punishment. The acts in question in accordance with section 55
however include both horizontal and vertical arrangements.

Regarding the scope of analysis under this section, vertical restraint for example which
is agreement between parties in different markets or between upstream and downstream
players is subjected to the rule of reason.

An interesting question should be raised in this case why the acts under section
54 and section 55 are subjected to different treatment. In this regard, we can see that
section 54 generally governs the horizontal cartels which post very harmful effect to
consumers and economy without pro-competitive effect or reasonable ground. Thus, Per
se rule is applied. However, section 55 governs horizontal arrangement caused in
different markets or vertical restraints which may somehow cause pro-competitive effect
e.g. reduce intra-brand competition and promote inter-brand competition which leads to
better products /services, lower price etc.

Regarding this issue, according to economic studies, vertical restraints can create both
pro- or anti-competitive effect and both price (e.g. resale price maintenance) and non-
price (e.g. exclusive dealing or territories) may either increase or decrease economic
wetfare38. Hence, it is essential to assess their impact and focus on the effect of
competition rather than the form of vertical restraint” .

In this regard, scope of legal analysis “rule of reason” will be used in section 55 and
requires analysis of (i) definition of the relevant product and geographic market, (ii)
market power of the defendant(s) in the relevant market, and (i) the existence of
anticompetitive effects. The court will then shift the burden to the defendant(s) to show
an objective pro-competitive justification. This scope of analysis however distinguishes

between restraints with an anticompetitive effect that are harmful to the consumer, and

* patrick Rey, “The Economics of Vertical Restraints’
<http//www.learlab.com/conference2005/documents/rey_verge.pdf?fbclid=IwAR2y-

_201TqV5gWubDmb26prEbgsBtBF3MZXIn3TCt77d7GWAGJBcGUDILE> accessed March 1", 2019

* Patrick Rey, ‘Vertical Restraints-an Economic Perspective’
<http://www.fne.gob.cl/wp-content/uploads/2017/10/Patrick-Rey.-Vertical-
Restraints.pdf?fbclid=IwARONIN25912SrgfsMakNkIjF7VUOVAVQYs1hFIZcHsv2 PGA0UB63PxDylg> accessed March 15t,
2019
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restraints stimulating competition that are in the consumer’s best interest’ .The central
question is whether the relevant agreement likely harms competition by increasing the
ability or incentive profitably to raise price above or reduce output, quality, service, or

innovation below what likely would prevail in the absence of the relevant agreementm.

Under the rule of reason, courts must decide whether they impose an unreasonable
restraint on competition with the consideration of various factors, including (i) intent and
purpose in adopting the restriction; (ii) the competitive position of the defendant—
specifically, information about the relevant business, its condition before and after the
restraint was imposed, and the restraint’s history, nature and eﬂfect42 . (jii) the structure
and competitive conditions of the relevant market43; (iv) barriers to entry; and (v) the

existence of an objective justification for the restriction” .

Applying the rule of reason however typically requires expert testimony identifying a
relevant market or approaches for estimating market power, as well as some evidences
to determine actual anticompetitive effects. Per se rule however requires only proof that
a particular type of conduct has occurred. Thus, the rule of reason is justifiable only to
the extent that it provides superior outcomes".

For example, in the landmark case of Continental TV Inc.v. GTE Sylvania Inc., 433 U.S.
36 (1977), the Supreme Court’s decision is significant for its reasoning as well as for the
application of the rule of reason. The Court argued that the purpose and economic effect
of non-price vertical restraints should be considered. The Court’s analysis distinguished
between intra-brand and inter-brand competition, considered efficiency arguments for

vertical restraints that%:

0 Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 26, 49 (1977); State Oil v. Kahn, 522 U.S. 3, 10 (1997)

“ Federal Trade Commission and the U.S Department of Justice, ‘Antitrust Guidelines for Collaborations among
competitors” < https://www.ftc.gov/sites/default/files/documents/public_events/joint-venture-hearings-antitrust-
guidelines-collaboration-among-competitors/ftcdojeuidelines-2.pdf> accessed January 13th, 2019

* Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988); National Collegiate Athletic Ass'n v.
Board of Regents of university of Oklahoma, 468 U.S. 85 (1984)

* State Ol v. Kahn, 522 US. 3, 10 (1997)

* California Dental Ass’n v. FTC, 526 U.S. 756 (1999)

© Daniel A. Crane, Market Power Without Market Definition (NOTRE DAME Law Review, 2014)

“ OECD, ‘Competition Policy ad Vertical Restraints <https://www.oecd.org/competition/abuse/1920326.pdf>

accessed February 13th, 2019
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“The market impact of vertical restrictions is complex because of their potential for a
simultaneous reduction of intra-brand competition and stimulation of inter-brand
competition....Vertical restrictions reduce intra-brand competition by limiting the number
of sellers competing for the business of a given group of buyers....Although intra-brand
competition may be reduced,....Vertical restrictions promote inter-brand competition by
allowing the manufacturer to achieve certain efficiencies in the distribution of his
products....For example, new manufacturers and manufacturers entering new markets can
use the restrictions in order to induce competent and aggressive retailers to make the
kind of investment of capital and labor that is often required in the distribution of
products unknown to the consumer. Established manufacturers can use them to induce
retailers to engage in promotional activities or to provide service and repair facilities

necessary to the efficient marketing of their products....”

3.2 Cartel exemption under section 56 and rationale underlying amendment

Thailand’s Trade Competition Acts B.E.2560 (2017) section 56 addresses that “The
provisions under Section 55 shall not apply to one of the following situations, where:

(1) the conduct of business operators is related to each other due to a policy or
commanding power as prescribed in the Commission’s notification;

(2) the joint business agreement is for the purpose of developing production,
distribution of goods, and promotion of technical or economic progress;

(3) the joint agreement is in the pattern of contracts between business operators of
different levels, in which one side grants the right in goods or services, trademarks,
business operational methods, or business operation support, and the other side is
granted rights, with a duty to pay charges, fees, or other remunerations for the rights
granted;

(4) the agreement type or business format is prescribed in a ministerial regulation on
the Commissions’ advice.

A joint agreement under paragraphs (2) and (3) shall not result in any limitation

exceeding what is the necessary in order to achieve the benefits mentioned above, shall
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not cause a monopoly power or substantially restrict competition in a market, and

impact on consumers shall be considered”

Regarding exemption provision, the authorization provision which formerly
provides the rights to business party to lodge an application to be considered for
exemption (former section 27 in the Trade Competition Act 1999) totally disappears and
is instead replaced by the clear exemption provision in section 56. The rationale behind
this amendment is that the authorization provision in the former section 27 may leave
loopholes to corruption or abuse of power problems because it relies heavily on the
Commission’s discretion. Thus, the new provision makes it clear by setting the clear
exemption criteria in section 56. Any act fallen within the scope of section 56 will be
exempted from an application of section 55 automatically.

The rationale behind this is also because the social benefits from such activities
(e.g. research and development (R&D) or intellectual property rights which promote
innovation etc.) outweigh drawback from decrease in competition from the more intense
market and to support the government trade and investment policies.

Providing exemption for IP right holders or R&D projects etc. will also create more
incentive for business entities to invest and thereby promote innovation, lead to higher
quality products as well as provide wider selection of goods and services which brings
benefits to the consumers at the end. From an economic perspective, this will also assist
to achieve some objectives of competition policy including promoting allocative
productive and dynamic efficiencies’ .

Regarding this amendment, the author believes that it will lead to the more positive
outcome as it is best to make it clear for any provisions or regulations governed business
entities. The new section 56 will also support better business environment, make it clear
for business entities whether the act in question is prohibited by law and essentially

reduce the cost and time-consuming processes.

" Kerber Wolfgang, ‘Should Competition Law Promote Efficiency? : Some Reflections of an Economist on the
Normative Foundations of Competition Law’
<https://pdfs.semanticscholar.org/d7c8/e17a9150495dca6d8c2eedffO0elc81f73755.pdf?fbclid=IwAR1Xp79gsohl2gbz
ObaujUv1ysfKszD-SAO_t5nM8vp BIx32MIK3GF8EZE> accessed March 1", 2019
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3.3 Sanctions and Remedies: Interplay between Public and Private Enforcement

3.3.1 Public Enforcement: Individual Sanction in accordance with Section 72 and 82

Section 72: Any person violating Section 50 or Section 54 shall be subject to a
term of imprisonment of not more than two years or a fine of not more than ten
percent of the turnover in the year of the offence, or both.

In a case where it is an offence committed in the first year of the business operation,
the person shall be subject to a term of imprisonment of not more than two years and

a fine of not more than 1 million Baht, or both.

Section 82: Any person violating Section 55, Section 57, or Section 58, shall be
subject to an administrative fine of not more than 10 percent of the turnover in the year
of offence.

In a case where it is an offence committed in the first year of the business
operation, the person committing the offence shall be subject to an administrative fine

of not more than 1 million Baht.

This sub-section aims at providing the rationale behind cartel sanctions in
accordance with the economic harm of cartels that we addressed in section 2. According
to Thailand’s Trade Competition Act B.E.2560 (2017), hardcore cartels will be subject to
criminal sanctions in terms of imprisonment or punitive fine because the act in question
posts very harmful effect to consumers and economy without any reasonable ground.
Thus, the act in question will be criminalized pursuant to section 72.

Non-hardcore cartel conducts on the other hand are subjected to different
treatment under section 82 and thus only administrative surcharge will be applied. The
rationale behind this is that non-hardcore cartels (e.g. vertical agreements etc.) post
harmful effect on one hand; however, they create pro-competitive effect on the other
hand. Acts under section 55(1) for instance may reduce intra-band competition; however,
inter-band competition may be promoted at the same time. Thus, rule of reason shall be
applied in this case and non-hardcore cartel is not strictly prohibited if pro-competitive
effect outweighs its drawback. The more light punishment — administrative surcharge-- is
therefore applied as there is a view that, if negative effect of non-hardcore cartel
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agreement in question outweighs its pro-competitive effect, the illegal profits from such
action should be taken back to the society. Hence, they do not necessarily stem from
guilty mind which intend to commit crime (Mens rea) like the case of hardcore cartel in
section 54.

Level of sanction and standard of proof are however different between hardcore
cartel and non-hardcore cartel cases. In the case of hardcore cartel, any act fallen under
section 54 shall be subject to criminal sanction under section 72 and thus standard of
proof in criminal litigation “beyond reasonable doubt” will be applied pursuant to
section 227 of Thailand’s Criminal Procedural Code. Burden of proof will also be fallen
into plaintiff in this case.

In this regard, evidences submitting in the testimony under section 54 of
Thailand’s Trade Competition Act generally need to be direct evidences e.s.
communication evidences, documents which identifies a meeting or communication
among cartel members and describes the substance of their agreement48 etc.
Nevertheless, obtaining direct evidence in cartel cases is very difficult in practice because
hardcore cartels generally secretly agree among members.

In this regard, the controversial issue arises whether it is applicable to prosecute
hardcore cartels without direct evidence or with only circumstantial evidences
themselves e.g. economic evidences which show conduct by firms in a market and of the
industry as a whole including parallel pricing, unusual high profits, stable market shares,
price signaling etc.

Circumstantial evidences are accepted in cartel cases in various countries. In
Thailand, there are nevertheless 2 main practices in criminal cases. The first practice
generally being found in the recent Supreme Court judgments applies very high standard
of proof in criminal cases and direct evidence is required on the ground that the court
must consider hearsay or circumstantial evidences carefully and should not believe only
such evidence to punish an accused person pursuant to section 227/1 of Thailand’s
Criminal Procedural Code (e.g. Thailand’s Supreme Court Judgment N.O. 1065/2557,
N.0.3225/2557, N.O.14703/2557).

“ OECD, ‘Policy Brief: Prosecuting Cartels without Direct Evidence of  Agreement’

<http//www.oecd.org/competition/cartels/38704302.pdf> accessed February 28”, 2019
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The second practice on the other hand accepts circumstantial evidences to
punish an accused person in criminal cases on the ground that it is necessary because
direct evidence cannot be presented in the case and thus it is fallen within the
exemption scope with reasonable cause in the interest of justice supported by strongly
applicable reason with a special circumstance of the case under section 226/3 and
section 227/1 of Thailand’s Criminal Procedural Code (e.g. Thailand’s Supreme Court
Judgment N.O.15626/2553 and N.0.121/2530).

The author however views that direct evidences are substantially difficult to get
without the corporation of insiders due to the secret nature of hardcore cartels. Thus, if
there is a strong reason or a special circumstance of the case that direct evidence cannot
be obtained, Thailand’s court may consider circumstantial evidences in cartel cases and
follow the second practice.

In Japan’s Toshiba Chemical case, for example, the Tokyo High Court viewed that
direct evidence of a cartel case can be difficult to obtain and that circumstantial
evidence could be sufficient in appropriate circumstances. The court thus took a holistic
approach toward circumstantial evidence, and found that the existence of a tacit
agreement is sufficient proof of a liaison of intention. In order to prove liaison of
intention, though the mere recognition or acceptance of an entrepreneurs price-raising by
another entrepreneur is not sufficient, explicit agreement binding the related parties is
not necessary. In other words, liaison of intention can be proven by showing mutual
recognition of other entrepreneur price-raising and tacit acceptance of such price-raising
by another. The court gave the following reason for this interpretation: By the nature of
such an agreement as unreasonable restraint of trade companies usually try to avoid
making such an agreement explicitly to the public. If we interpreted that explicit
agreement is necessary to prove unreasonable restraint of Trade the entrepreneurs could
easily get around the hands of the law, and therefore it is obvious that such an
interpretation is not appropriate in reatitydg.

Regarding punitive fine and surcharge, section 72 para 2 and section 82 para 2 set

fixed amount of fine and surcharge for any individual engaging in cartel during their first

* OECD, ‘Prosecuting Cartels without Direct Evidence’
<https://www.oecd.org/daf/competition/prosecutionandlawenforcement/37391162.pdf> accessed February 28”,

2019
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year of business instead of applying normal computation criteria pursuant to section 72
para 1 and section 82 para 1. The rationale behind this is that, the business operators
generally have low profits or even incur losses during their very first years of operation.
The average time to reach profitability for new companies however takes around 2 to 5
years depending on the nature of business5O.Thus, punishment in section 72 para 1 and
section 82 para 1 may not be appropriated and have no punishment effect toward them.

Regarding this issues, the author views that single monetary sanction level both in
terms of fine and surcharge may not be appropriated. This is due to the facts that
different business industries have different level of profits. Thus, having single monetary
sanction level may deter collusion in one business, while it may not high enough for
another. However, the author believes that the remaining criminal sanction in the new
Acts —-imprisonment term is good enough to support monetary sanction in case the merit
of fine or surcharge is not high enough to deter collusion.

From the author’s viewpoint, the current fixed percentage of surcharge is however
better than discretionary system in Thailand’s context and makes it clear for firms to
calculate their approximate incurred liabilities before or after engaging themselves in
collusions. However, the term “not more than 10 percent of the turnover in the year of
offence” either in section 72 or section 82 may be somewhat obscure for business
corporations to clearly define the scope of product or service market to specify the
amount of revenue turnover which will be used as base to calculate punitive fine or

surcharge.
3.3.2 Private Enforcement: Remedies

Trade Competition Act B.E.2560 (2017) section 69 addresses that “A person receiving
damages due to a violation of Section 50, Section 51 paragraph two, Section 54, Section
55, Section 57, or Section 58, shall have a right to file a lawsuit for damage from a

violator of the law.

” Chron, ‘The  Average Time to Reach Profitability — in a Start  Up  Company’

<https://smallbusiness.chron.com/average-time-reach-profitability-start-up-company-2318.html> accessed February

28th, 2019 ; See also  Fleximize, ‘When will your startup start making a  profit?’
<https://fleximize.com/articles/001494/when-will-your-startup-start-making-a-profit> accessed February 28”, 2019
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In filing a lawsuit for damage under paragraph one, the Consumer Protection
Commission, or associations or foundations that the Consumer Protection Commission
recognizes under the law on consumer protection, shall have a right to file a lawsuit for
damage on behalf of consumers or members of the associations or foundations, as the

case may be.”

The new Act provides remedies for those affected from cartel collusions either
hardcore or non-hardcore cartels in section 54 or 55 to file a private lawsuit at the
Intellectual Property and International Trade Court in accordance with section 69 and
section 26. Any damages claimed under the former Act will generally be prosecuted to
Civil Court of Justice, while the new Act instead sets the case jurisdiction to fall under
Intellectual Property and International Trade Court. The rationale behind this amendment
is that judges in the Intellectual Property and International Trade Court are generally
more specialized in economic and business laws and thus will be more proficient to

handle competition law cases.

The author believes that private enforcement will increase cartel deterrence effect as
cartel members generally determine cost-benefit analysis in accordance with profit
maximization strategy before agreeing in cartel collusion. If the amount of remedies
provided is high enough, it will generally increase the cost and therefore reduce overall
benefits incurred from cartels e.g. the probability of detection and financial and non-
financial sanctions if convicted. Thus, it helps to reduce incentive to engage in cartel at

the end.

From the author’s viewpoint, Thailand should also adopt punitive damage approach
to consider amount of remedies in competition law cases to increase the cost of
collusion and create more deterrence effect upon future collusion. The current
Thailand’s tort law in section 438 of Thailand’s Civil and Commercial Code however only
allows the court to provide compensation in accordance with circumstances and the

gravity of the wrongful act and thus only compensatory objective is satisfied”".

> Sakda Thanitcul, ‘Adoption of punitive damages into the Thai law’
<http://cuir.car.chula.ac.th/bitstream/123456789/59336/1/Sakda%20Th _Res 2555.pdf> accessed March 1", 2019
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Nevertheless, from the author’s viewpoint, remedies or monetary sanctions themselves
could not effectively deter hardcore cartels. The proper interplay among criminal
sanctions, fine or surcharge, and damages will work more effectively as individuals
generally fear of jail term and thus think twice before engage themselves in any

collusion.

4. Algorithmic Cartels: New Challenges
4.1 Policy Concerns

Recently there are the more challenging issues for competition authorities
worldwide especially when cartelists adopt advance technologies to collude and cartels

are thus more difficult to detect than the traditional smoke-filled room cartels.

New technologies (e.g. algorithm, artificial intelligence (hereinafter “Al”), machine
learning, deep learning etc.) are beneficial to our lives in various aspects especially in
terms of creating more varieties of goods and services, providing consumers more choices
with the lower prices etc. Firms are using computer algorithms to improve their pricing
models, customize services and predict market trends which promote efficiency and new
innovation®®. Nevertheless, these new technologies may inevitably be used negatively to
distort market mechanism, affect privacy, increase the prices etc™. Also, a widespread use
of algorithms has also raised concerns of possible anticompetitive behavior as they can
make it easier for firms to achieve and sustain collusion without any formal agreement or

. . 54
interaction .

According to OECD’s discussion paper concerning “Algorithm and Collusion”, the

different types of algorithmic collusions include (i) the use of algorithm as an
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OECD  (2017), ‘Algorithms ~ and  Collusion: ~ Competition ~ Policy in  the Digital Age’
<http://www.oecd.org/daf/competition/Algorithms-and-colllusion-competition-policy-in-the-digital-age.pdf>
accessed January 2nd, 2019
> Ariel Ezrachi and Maurice Stucke, Virtual Competition (Harvard University Press, 2016)

* Competition Policy International, ‘Algorithms and Competition: Friends or Fores?’
<https://www.competitionpolicyinternational.com/algorithms-and-competition-friends-or-foes/> accessed January
2nd, 2019
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intermediary to facilitate cartel collusion e.g. to signal or communicate among members;
(i) Hub and Spoke —the use of a single pricing algorithm to determine the market price
charged by various users™ e.g. Uber Technologies Inc.’s online platform for car services
which connects drivers and passengers in many cities and use a single pricing algorithm to
set the price for car services in each ci’tys6 etc. ; (i) the use of pricing algorithm which

facilitates tacit collusion; and (iv) self-learning algorithm which facilitate collusions.

Concerning the third type of algorithmic cartel --the use of pricing algorithm which
facilitates tacit collusion, the use of algorithm to set the price by business entities
inevitably leads to higher price without any clear or implied human anticompetitive
agreement and lead to tacit collusion””. For example, the situation where firms employ
pricing algorithm to maximize profits by setting program to monitor price changes of their
competitors ,adjust the price and follow the price increases accordingly in a timely

58
manner .

Regarding this issue, from economic perspective, collusion can take many forms
e.g. explicit, tacit or the combination of two. Tacit collusion is however a market conduct
that enables firms to obtain supra-normal profits, where normal profits correspond to the
equilibrium situation. Tacit collusion can arise when firms interact repeatedly and be able
to maintain higher prices by tacitly agreeing that any deviation from the collusive path59.
Monitoring your competitors’ prices and reacting to any competitor’s price change --
conscious parallelism or tacit collusion, is not in itself unlawful. Thus, whilst real-time
monitoring of competitor prices and dynamic algorithmic pricing might have an

anticompetitive effect, absent evidence of any form of agreement or explicit collusion

” Ibid
* Rohit Joshi, ‘How does Uber’s dispatch algorithm work?” < https://www.quora.com/How-does-Ubers-dispatch-
algorithm-work> accessed January 4th , 2019
" Ibid
” Ibid
> Marc Ivaldi, Bruno Jullien, Patrick Rey, Paul Seabright, Jean Tirole, ‘The Economics of Tacit Collusion’
<http://ec.europa.eu/competition/mergers/studies_reports/the_economics_of tacit collusion_en.pdf> accessed
January 5th , 2019
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among competitors, competition agencies lack the legal basis for intervention which

makes prosecuting such conducts very difficult™.

Regarding self-learning, pricing algorithms, it is suspected that self-learning
algorithms could learn within a short time to coordinate their prices with competitors and
behave like a cartel to maximize the joint profit of the firms employing such algorithms.
This situation is pretty similar to the third type of algorithmic cartel--the use of pricing
algorithm which facilitates tacit collusion; however, it needs only initial data input from
human and then learn by themselves to maximize profits accordingly. This scenario
generally supports stable conscious parallelism by calculating payoff that are likely to
achieve through cooperation in the future game without misleading by other factors e.s.

trust, fear of detection etcél.

This new type of collusive behavior however gives rise to new problems with
respect to competition law, in particular in the context of liability issues, with respect to
the definition of an agreement, competition law enforcement etc”’. Traditional
competition policy cannot be applied over the cases of collusion beyond the “hub and

spoke’ type and thus gives rise to the new challenging policy issue.

4.2 Algorithmic cartels: Any solution under current Thai laws?

From the author’s viewpoint, the traditional competition law is still applicable for
first two types of algorithmic collusions including the use of algorithm as an intermediary
to facilitate cartel collusion and the Hub and Spoke as there are still evidences of
agreement or concerted practice existed. For any collusion beyond the “hub and spoke’
type, the antitrust enforcement issue may arise on how to prove liability especially in the

case of self-learning algorithm.

Freshfields ~ Bruckhaus  Deringer,  ‘Pricing  algorithms  and  the  digital  collusion  scenarios’
<https://www freshfields.com/globalassets/our-thinking/campaigns/digital/mediainternet/pdf/freshfields-digital-—-
pricing-algorithms-—the-digital-collusion-scenarios.pdf> accessed January 4th, 2019
* Ibid
62Ulrich Schwalbe, ‘Algorithms, Machine Learning, and Collusion’
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3232631> accessed January 4th, 2019
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Although hardcore cartel regulation in section 54 of Trade Competition Act 2017
may not be applicable in some cases, especially in the case of pricing algorithm which
facilitates tacit collusion and self-learning algorithm which facilitate collusions. In this
case, from the author’s point of view, the court may consider whether the parties
engaging this cartel has market dominance and thus section 50 of Trade Competition Act
regarding abuse of dominance position can fill the loophole in this case. However, the
controversial issue may arise if the party in question does not have dominance market
position in the industry and thus the traditional competition law could not be applied in

this case.

In the case where both section 50 concerning abuse of dominance and section 54
regarding hardcore cartel provision cannot be applied, the court may however consider
whether the facts of the case can be fallen within the scope of the application of unfair
trade practice provision pursuant to section 57 of Trade Competition Act 2017. Although
this solution can fill loopholes in a certain degree, it may not be the best options. This is
due to the facts that level of punishment between section 54 and section 57 is different.
Law governing hardcore cartel in section 54 is subjected to criminal sanction, while any
acts fallen within the scope of section 57 is only subjected to administrative surcharge.
Thus, the different legal standard applied makes cartel members in different cases
subjected to different legal punishments which may inevitably lead to an inequality of

law application.

According to the case of self-learning algorithm which facilitates collusions, the
traditional competition law may not be applicable in this case. However, from the
author’s viewpoint, the parties suffering from collusion may instead claims damages
under tort law in accordance with the general provision section 420 of Civil and
Commercial Code or section 433 which is an analogy to the provision most nearly
applicable. Regarding the case where damage is caused by animal, the owner is bound to
compensate the injured party for any damage arising pursuant to Civil and Commercial
Code section 433. The owner has responsibility toward this although he or she does not
willfully or negligently injure other parties“. In the case where self-learning algorithm

facilitates cartels and traditional competition law provision could not be applied, we may

* Sanunkorn Sotiphan, Tort, Management without Mandate and Unjust enrichment (Winyuchon 2017)
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thus apply analogous law of tort in this case to provide damages to injure parties in
accordance with Civil and Commercial Code section 420 and section 433. The owner or
the programmer who act on behalf of the owner has responsibilities toward any damages

although self-learning algorithm causes damages beyond his or her expectationéa.

5. Concluding Remarks and Recommendation

Hardcore cartels are the most harmful type of competition infringement which
generally injure customers by increasing prices or restricting output and thereby make
products and services completely unavailable to some purchasers and unnecessarily
expensive for others. In developed countries, hard-core cartel is however considered as

one of the most serious crimes affecting overall economy and citizens.

Regarding economic harm of cartels, comparing to situation with perfect
competition, cartels post very harmful effect to consumers, bring illegal profits to
producers/suppliers, while reduce consumer surplus and create dead weight losses in the
consumers’ side. Hardcore cartel is generally subjected to Per se rule which need not to
be proven and anticompetitive effect are generally inferred from the conduct itself. Other
anti-competitive collusions including vertical cartels are instead subjected to the rule of
reason where an attempt is made to evaluate the pro-competitive features of a
restrictive business practice against its anticompetitive effects in order to decide whether

or not the practice should be prohibited.

According to the new cartel regulation under Thailand’s Trade Competition Act
B.E.2560 (2017), cartel regulation provision was revised and re-numbered in section 54 -
section 56 in the Trade Competition Acts B.E.2560 (2017) divided cartel regulation into
three different sections in the new Acts including hardcore cartels (section 54), non-
hardcore cartel (section 55), and non-hardcore cartel exemption (section 56) respectively.
Hardcore cartels in section 54 governing only horizontal cartels are subjected to Per se

rule and the criminal penalty is applied in this case. Non-hardcore cartels in section 55

o Benjawan Tangsatapornpan, ‘Algorithmic Price-Fixing Cartels and Competition Law Enforcement Challenges’
(2018) Law and Economic Articles in honor of Prof.Sakda Thanitcul, Chulalongkorn University, 271
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governing both horizontal and vertical cartels are, on the other hand, subjected to the

rule of reason and are subjected to administrative surcharge.

Apart from the public enforcement, those affected from cartel collusions either
hardcore or non-hardcore cartels in section 54 or 55 may file a private lawsuit in
accordance with section 69 and section 26. The author believes that private enforcement
will increase cartel deterrence effect as cartel members generally determine cost-benefit
analysis in accordance with profit maximization strategy before agreeing in cartel
collusion. If the amount of remedies provided is high enough, it will generally increase
the cost and therefore reduce overall benefits incurred from cartels. Thus, it helps to
reduce incentive to engage in cartel at the end. Nevertheless, from the author’s
viewpoint, remedies or monetary sanctions themselves could not effectively deter
hardcore cartels. The proper interplay among criminal sanctions, fine or surcharge, and
damages will work more effectively as individuals generally fear of jail term and thus
think twice before engage themselves in any collusion. The best solution is thus the
proper interplay between public and private enforcement and the appropriate sanction
for hardcore cartel collusion to have high enough deterrence effect and do not punish

business corporation too heavy which make them insolvent.

Recently there are the more challenging issues for competition authorities
worldwide especially when cartelists adopt advance technologies to collude and cartels
are thus more difficult to detect than the traditional smoke-filled room cartels. A
widespread use of algorithms has also raised concerns of possible anticompetitive
behavior as they can make it easier for firms to achieve and sustain collusion without any
formal agreement or interaction. From the author’s viewpoint, the traditional competition
law is still applicable for first two types of algorithmic collusions including the use of
algorithm as an intermediary to facilitate cartel collusion and the Hub and Spoke as there
are still evidences of agreement or concerted practice existed. For any collusion beyond
the “hub and spoke’ type, the antitrust enforcement issue may arise on how to prove

liability especially in the case of self-learning algorithm.

Although hardcore cartel regulation in section 54 of Trade Competition Act 2017
may not be applicable in some cases, especially in the case of pricing algorithm which
facilitates tacit collusion and self-learning algorithm which facilitate collusions. In this
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case, from the author’s point of view, the court may consider whether the parties
engaging this cartel has market dominance and thus section 50 or section 57 can fill the
loophole in this case. However, this solution can fill loopholes in a certain degree, it may

not be the best options and may also inevitably lead to an inequality of law application.

According to the case of self-learning algorithm which facilitates collusions, from
the author’s viewpoint, the parties suffering from collusion may instead claims damages
under tort law in accordance with Civil and Commercial Code section 420 or section 433
which is an analogy to the provision most nearly applicable. These may reduce incentive
somehow as cartel members generally evaluate cost benefit analysis before agreeing on
cartel. The state should however take a close look and apply proper provision toward

this. Otherwise, unequal treatment may occur and leave loopholes to law enforcement.

Other enforcement tools should also be available. Current settlement policy in
accordance with section 79 may be broaden its scope to whistle blowing or leniency
program to allow competition authority and/or public prosecutor to find evidences to
prosecute hardcore cartel members. Lastly, international prospective should not be
neglected. This is due to the facts that cartels generally operate across jurisdiction.
Exchange of information or corporation among competition authorities is thus necessarily

essential.
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Competition Policy and the Development of Big Data and Artificial Intelligence

Shuya Hayashi’, Kunlin Wu™*, and Benjawan Tangsatapornpan”"

1. Introduction

Information distributed and processed on information and communication technology (ICT)
networks continues expanding and diversifying as a result of the evolution and widespread of
mobile devices and the progress of Internet of Things (IoT) technologies-a robust network of
devices embedded with electronics, software, and sensors that enable them to exchange and
analyze data. In light of the quantitative and qualitative expansion of information use, many
advanced research projects have been undertaken for the purpose of understanding how to
extract the value of data with big data analytics and artificial intelligence (Al)-based
technologies. The future vision of big data and Al is however not yet clearly defined. For
example, how to connect big data and artificial intelligence (Al) with the ICT network and
create new services, and how to enhance convenience for public with big data and Al through
having machines working alongside people so that they could concentrate on creative works,
are part of the coming issues associated with big data and Al. At the same time, security and
privacy issues are becoming more of a concern to consumers.

What is clear, however, is that the advancement of Al networks creates new problems from a
competition law point of view. Those problems relate directly to the large data concentration
and retention possibilities that Al networks generate. The purpose of this chapter is to address
how Al network developments and innovations are likely to run into competition law
concerns. This chapter will be divided into two additional sections beyond this introduction.
The second section of this chapter highlights the nature of the pressure created by the data
collection potential of Al networks. The third section of the chapter subsequently looks at in
what manner the Al network and competition ecosystem interact with each other in their
development process and what challenges this interaction brings for competition law. As part
of this analysis, the chapter also particularly considers how to strengthen Japan's international
competitiveness in this field, proposing some recommendations on future strategies in that
regard.

2. The unprecedented data concentration potential of AI networks

Artificial intelligence networking refers to a phenomenon where Al systems connect to an
information communication network (e.g. the Internet), and are utilised in conjunction with
other Al and non-Al systems. The Al network in that regard refers to an information
communication network system that includes an Al system connected to an information
communication network, the information communication network itself, and other systems
connected to the information communication network. As part of that network, an, ‘Al
platform’ constitutes the basis for mediating the functions of an Al network for other people
through the information communication network.

* Professor of Law, Nagoya University Graduate School of Law
** LL. D. Candidate, Nagoya University Graduate School of Law
** LL. D. Candidate, Nagoya University Graduate School of Law
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In the ICT sector, mechanisms are under development to efficiently transmit small but
various amounts of data, and to aggregate networks or apply distributed processing methods.
In the fields of data processing and utilisation, Al developments have dramatically
streamlined the data processing system, and new methods centred on cognitive process have
become reality. However, to make those developments happen, there is a need for closer
cooperation among the following ongoing developments: (1) accelerated improvement of the
capacity of central processing units (CPU), storage, and communication networks, (2)
advancement of Al, (3) conversion of everything into data, and (4) distributed data
processing.

Many Cyber-Physical Systems (CPS)', based on IoT/Big Data/Al technologies, are
established far and wide to analyse results of data collected from real space and then
immediately give feedbacks to the real space automatically. For instance, by connecting Al
systems with other systems, a collaborative infrastructure may possibly be applicable in the
Al platform and enable the following benefits, including (1) utilisation of the Al system
using the data output by the other systems, (2) usage of the data output by the Al system to
operate the other systems, (3) usage of the AI system, (4) utilisation of the Al system
operation from the other systems, (5) creating an advance functions by combining individual
Al systems, (6) data network effects - Al service becomes more highly intelligent by
acquiring more data from the users via machine learning.

Concerning artificial intelligence advancements, coordination seems to be the starting point
and is indispensable for the progress of Al networks. Since the late 20" century, the progress
of Al networks has been made thanks to advancements in information and communication
technologies. These advancements mainly include: (1) development of sensor technology and
audio/video recognition technology (perception device), (2) expansion of big data on the
Internet, (3) development of advanced information processing technologies including machine
learning techniques (deep learning), and (4) progress of artificial sound / image creation
technology, robot technology. All these advancements facilitate the realisation of an Al-
networked society.

With the dissemination of Al technology, the fourth industrial revolution characterised by a
fusion of advance technologies® is expected to create a data-driven society’ in which data is
the key to success in competition. Data collection and data coordination are essential features
of artificial intelligence and the ability to have at its disposal or to use those data makes Al-
networks potentially powerful market players. From this perspective, the ability to collect and
use those data generates concerns from a competition law point of view will be analysed in
the next section.

3. Data concentration, Al and Competition Law

From the perspective of competition law, it is currently unclear how to accurately evaluate
the importance of data generated in an Al context. Generally, the first step in a competition
analysis is to delineate a relevant market where the anticompetitive effects occur. It is
possible, for example, to imagine a scenario in which data (eg customer data collected by

' A cyber-physical system (CPS) is a mechanism that is controlled or monitored by computer-based algorithms, tightly
integrated with the Internet and its users. In cyber-physical systems, physical and software components are deeply
intertwined, each operating on different spatial and temporal scales, exhibiting multiple and distinct behavioural modalities,
and interacting with each other in a myriad of ways that change with context. See, US National Science Foundation, ‘Cyber-
Physical Systems (CPS)’ < https://www.nsf.gov/pubs/2010/nsf10515/nsf10515.htm> accessed 6 January 2018

? These technologies include IoT, cloud computing, machine-to-machine (M2M) communications, 3D printing, and big data.
3 A data-driven society refers to a society in which data creates new value through cyber-physical systems, which are made
possible by the development of communications technologies including M2M and IoT.
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home appliance manufacturers) is the main target of a proposed merger, but the question that
should be firstly asked and answered is whether data could be deemed to be the subject of a
proposed transaction. Other possible scenarios include defining the relevant market as the
market for data accumulation or storage and then determining whether a company's behaviour
constitutes an abuse of its market power. Another question that arises whether data could
constitute to an ‘essential facility’ in a competition law context? Theoretically, it is possible,
though not likely in practice, to consider data to be an °‘essential facility’ in specific
circumstances”.

It is submitted that those data-related competition issues create challenge to competition
regulators in the digital economy. To take one example, the Japanese government has begun
to discuss data-related competition issues.” The Ministry of Economy, Trade and Industry
(METI), having jurisdiction over Japan's industrial policies, established ‘Study Group for
Ideal Approaches to Competition Policies for the Fourth Industrial Revolution’ and published
a study report in 2017°. By meantime, the Japan Fair Trade Commission (Japan’s competition
agency) established ‘Study Group on Data and Competition Policy’ to clarify the competition
issues relating to accumulation and use of data, and also published a study report’. The similar
trend is observed in academic discussions. Big data and Competition Policy’, a first-of-its-
kind book discussing the issues of data monopolies, attracted much attention on its
publication in 2016 and has been frequently referred to by competition law scholars all over
the world, including Japan. This section will focus on the six topics in the context of data
accumulation and use, trying to depict a whole picture of the issues: market power (3.1.),
market definition (3.2.), abuse of dominance (3.3.), merger review (3.4.), protection of
personal data and competition policy (3.5), and data ownership and data portability (3.6.).

3.1. Measuring Market Power in Data-related Markets

The most relevant determinant of a company’s market power in a data-related market is the
volume of data it possesses. The possession of big data might strengthen market power for it
ensures a company’s competitiveness on the market, irrespective of whether the product or
service provided to customers is free or not. Yet so far there is no consensus about how to
define relevant markets and qualitatively or quantitatively measure market power in a data-
related competition analysis. Apart from the difficulties arising directly from the intangible
nature of data, another concern is that there are various types of data, such as online
transaction data, which can be used to identify customers, and real-time spatial data
indispensable for the IoT. Different types of data have different uses and values, which may
also vary depending on the sector where the data owner operates. All these things make the
market power issue more complex.

* For a detailed discussion on the possibility of applying the essential facilities doctrine to data, see Inge Graef, EU
Competition Law, Data Protection and Online Platforms: Data as Essential Facility (Wolters Kluwer 2016)

> For a discussion on big data and related competition issues raised by French and German competition agencies, see Autorité
de la concurrence German and Bundeskartellamt, Competition Law and Data (2016)
<www.autoritedelaconcurrence.fr/doc/reportcompetitionlawanddatafinal. pdf> accessed 19 December 2017

8 Ministry of Economy, Trade and Industry, Report of the Study Group for Ideal Approaches to Competition Policies for the
Fourth Industrial Revolution - Towards the realization of Connected Industries (Provisional translation, 2017)
<www.meti.go.jp/english/press/2017/pdf/0628 001b.pdf> accessed 19 December 2017

7 Japan Fair Trade Commission, Report of Study Group on Data and Competition Policy (Tentative translation, 2017)
<www.jftc.go.jp/en/pressreleases/yearly-2017/June/170606.files/170606-4.pdf> accessed 19 December 2017

8 Maurice E. Stucke and Allen P. Grunes, Big Data and Competition Policy (OUP 2016)
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Many data-related markets involve zero-price products or services. Companies generally
provide zero-price products or services in exchange for data. However, traditional methods of
market definition (such as hypothetical monopolist test) often reveal themselves as
inoperative in assessing market power in these markets. Even if modified traditional methods
might be found operable in some cases, such methods are likely to lead to an underestimate of
market power in specific circumstances’. It is important to note that the offer of zero-price
products or services may be part of a profit-maximising business strategy to attract price-
sensitive consumers'’. Companies may employ such strategy to accrue market power, and
then exercise the power over other customers (eg consumers paying for the products or
services) or even leverage the market power into another market .

On the other hand, ‘data is new currency.’ To illustrate, personal data has become the most
valuable currency in today’s information economy. It thus stands to reason, to some extent, to
compare the expanding collection of personal data to the increasing price of personal data'?.
Another related point of view is that consumers substantially pay for the zero-price products
or services (eg internet search services with information created or inputted by themselves
such as search keywords). The collection and use of data may in principle promote consumer
welfare by providing better customised services to consumers; however, due to data network
effects it might form a feedback loop of data and profit. Such feedback loop raises
competition concerns where it could make big companies bigger and thus create barriers to
market entry.

The possession of data does not necessarily endow a company with market power. In some
circumstances, data possession is a prerequisite to provide innovative services, which might
encourage and stimulate market competition. It is imaginable however that the possession of
data might lead to a creation, maintenance or strengthening of market power under the
following circumstances': (1) A company engages in exclusionary conduct as a way of
preventing competitors from accessing and using data, eg by means of exclusive licences,
exclusive dealing arrangements and/or other controlling methods. (2) Dominant companies
exist in a data-related market and new entrants have difficulties in accessing or collecting data
due to the cost structure. (3) The mechanism of two-sided market works in the relevant
market, and links between the two or multi sides of the market are strong, particularly in cases
where consumers are single homing. These circumstances involve a risk of generating barriers
to market entry and thus raise competition concerns.

3.2. Market Definition

? Kate Collyer, Hugh Mullan and Natalie Timan, ‘Measuring market power in multi-sided markets’ (2017) Summer 1(3) CPI
Antitrust Chronicle, 8 <www.competitionpolicyinternational.com/wp-content/uploads/2017/09/CPI-Collyer-Mullan-
Timan.pdf> accessed 21 December 2017

1 Organisation for Economic Co-operation and Development (OECD), Big data: Bringing competition policy to the digital
era (DAF/COMP(2016)14) para 48 <https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf> accessed 19 December
2017

! For example, a nightclub might throw a ladies night where women can get in free and enjoy free drinks but men need to
pay the full cover charge. In this case, the nightclub is a two-sided market, the mechanism of which attracts and links
different groups of customers (male and female customers). The nightclub owner would build its market power with this
mechanism and then exert the power over the group of male customers.

12 Organisation for Economic Co-operation and Development (OECD), Big data: Bringing competition policy to the digital
era (DAF/COMP(2016)14) para 56 <https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf> accessed 19 December
2017

13 Competition and Markets Authority, The Commercial Use of Consumer Data - Report on the CMA’s Call for Information
(CMA38, 2015) para 3.73

<www.gov.uk/government/uploads/system/uploads/attachment data/file/435817/The commercial use of consumer data.pd
f> accessed 19 December 2017



Digital platforms, dominated by Google, Amazon, Facebook, Apple (GAFA), are blooming
and have become dominant in one or more market industries. These successful platform-based
high-tech companies have demonstrated that key factors determining a company’s market
position in the digital economy are no longer natural resources or other traditional production
factors, but data and innovation. The massive collection of data, as input goods for digital
platforms, contributed to the strengthening of a company’s market position in many service
markets. In light of the value of data, scholars and practitioners have proposed to delineate a
relevant data market so as to adequately measure ongoing competition among digital
platforms'®. However, competition agencies would face difficulties in defining such relevant
market due to the lack of enforcement experience in the field associated with data or Al.

Concerning the available quantitative tools for delineating data or Al-related markets, the
first step is to figure out what product or service is offered, who demands and who supplies
the product or service. Unlike typical situations, it is nevertheless difficult because traditional
market definition tools, such as a small but significant and non-transitory increase in price
(SSNIP) test, are not applicable and need to be modified to fit the particular conditions of a
data or Al-related market. Many data or Al-related markets are two or multi-sided markets,
and contain at least one side that involves zero-price offers. Traditional market definition
tools are thus not useful due to the dependence on the price of a product or service. A small
but significant non-transitory decrease in quality (SSNDQ) test might be a potential solution,
but is so far considered inoperable in practice'’. In view of the fact that data or Al-related
markets are complicated ecosystems involving a collection of various data sets derived from
multiple products and services, competition agencies would find it difficult, if not impossible,
to objectively identify and measure the correlation between data quality and competition'®.
Moreover, the quality of a product or service is a subjective factor and has different
dimensions depending on the purposes of use. Competition agencies would face the challenge
of deciding which parameters should be taken into account when delineating a data-related
relevant market. A similar dilemma emerges in the case of a small but significant and non-
transitory increase in costs (SSNIC) test'”.

3.3. Abuse of Dominance: Could Data Constitute an ‘Essential Facility’?

High concentration of data can lead to competitive pressures. Examples of abuse of market
power in a data-related market include: (1) obstructing or denying the rival’s access to

' For example, FTC Commissioner Pamela Jones Harbour noted in her dissenting opinion in the matter of
Google/Doubleclick that, ‘The Commission is uniquely situated to evaluate the implications of this kind of data merger, from
a competition as well as a consumer protection perspective. The Commission should maximize its opportunity to do so,
especially where the merged firm will be capable of dominating the “Database of Intentions.” See, Pamela Jones Harbour,
Dissenting Statement Of Commissioner Pamela Jones Harbour - In The Matter Of Google/Doubleclick F.T.C. File No. 071-
0170 (Federal Trade Commission, 2007) 4 <www.ftc.gov/sites/default/files/documents/public_statements/statement-matter-
google/doubleclick/071220harbour 0.pdf> accessed 10 January 2018.

"5 “The SSNDAQ test faces criticism that in practice it is unworkable, however, given the inherent difficulties of measuring
quality alongside the existing complications of the applying the SSNIP test itself within real market situations. See,
Organisation for Economic Co-operation and Development (OECD), The Role and Measurement of Quality in Competition
Analysis (DAF/COMP(2013)17) 9 <www.oecd.org/competition/Quality-in-competition-analysis-2013.pdf> accessed 10
January 2018.

1 In addition, scholars have described some scenarios where competition and quality are not necessarily positively
correlated. See, Ariel Ezrachi and Maurice E. Stucke, ‘The Curious Case of Competition and Quality’ (2015) 3 Journal of
Antitrust Enforcement 227.

'7 The SSNIC test is developed based on the hypothetical monopolist test but replaces the price variable with the relevant
information (which may include privacy) and/or attention costs of customers. That is, competition agencies apply the SSNIC
test to see whether a hypothetical monopolistic firm would likely be able to profitably impose a small but significant and non-
transitory increase in costs on customers. However there are many potential issues that can arise in practice. See, John M.
Newman, ‘Antitrust in Zero-Price Markets: Applications’ (2016) 94 Wash U L Rev. 49, 64-69.
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essential data sets; (2) preventing rivals from accessing data through exclusive agreements
with data providers so that the data cannot be shared or transferred; (3) leveraging its
dominant market power, which results from the possession of data, into another market so as
to exclude rivals. This will generate more concern when few substitutes of the data are
available and the data is immensely essential to the production process'®. Regarding abuse of
market power, German and French competition agencies suggested in a joint report that the
essential facilities doctrine is in principle applicable to data. ‘Refusal to access to data can be
anticompetitive if the data are an “essential facility” to the activity of the undertaking asking
for access'’. According to ECJ precedents®, the essential facilities doctrine would be
theoretically applicable if the data possessed by a firm is unique, indispensable for carrying on
the business in question, and if there are no alternative data and there are technical, legal or
economic obstacles which make it impossible or unreasonably difficult for a competitor to
obtain the data by itself. These requirements are however difficult to meet in practice, and no
related decisions have been made so far. Yet with the rapid development of Al, it is possible,
if not probable, that soon certain data sets would be indispensable for developing certain Al
applications, eg connected devices equipped with Al. For example, real-time data about the
access to base stations, which could be collected only by wireless carriers, might be required
for machine learning (eg to develop a sophisticated system capable of fully autonomous
driving) and thus deemed to be an essential facility for competitors conducting R&D on Al
algorithms.

In this context, it could be problematic if the data collected and possessed by a monopolistic
incumbent is exclusively used, or if rival’s access to such data is substantially limited. In these
exceptional circumstances, the monopolist’s conduct might constitute a form of foreclosure of
an essential input (data) and have anti-competitive effects. At the same time, competition
agencies need to pay attention to concerns about competitor’s free riding, and avoid impeding
incentives to collect and use data. Especially, with respect to data that would not be under
legal protection once it becomes open and accessible to competitors, competition agencies
should be mindful of the free-riding concerns when imposing an obligation on a company to
provide competitors with access to the data it possesses, or when ordering a company to
licence its data sets on fair, reasonable and non-discriminatory (FRAND) terms. Moreover, if
a data set is protected by a company as its trade secret’', competition agencies need to take
into account the potential conflict between competition and unfair competition law from an
enforcement perspective™.

It is no surprise, therefore, that open questions remain regarding the application of the
essential facilities doctrine to data. For those dominant companies whose dominance is the
result of efficient use of their accumulated data, their investment and R&D incentives would

'8 Europe Economics, ‘Big Data: What does it really mean for competition policy?’< www.europe-
economics.com/publications/mar - big data.pdf> accessed 22 February 2018

19 Autorité de la concurrence German and Bundeskartellamt, Competition Law and Data (2016) 17
<www.autoritedelaconcurrence.fr/doc/reportcompetitionlawanddatafinal.pdf> accessed 19 December 2017

20 Case C-7/97, Bronner v Mediaprint [1998] ECR 1-7791, paras 44-45; Case C-418/01, IMS Health GmbH & Co. OHG v
NDC Health GmbH & Co. KG [2004] ECR 1-5039, paras 34-52; Case T-201/04 Microsoft v Commission [2007] ECR 1I-
3601, paras 320-336

2! Agreement on Trade-Related Aspects of Intellectual Property Rights(TRIPs), art 39

22 Another related issue here is the possibility of market entry of new competitors. In the data-driven society, data network
effects may lead to winner-takes-all outcomes, which makes it extremely difficult for any potential market participant to enter
a data or Al-related market where dominant incumbents exist. It is however unclear how to quantitatively assess the
possibility of market entry in a data or Al-related market, for the concept of competition in a data or Al-related market
remains partly ambiguous as stated above.



be reduced, or even eliminated, if their data or analytical tools are deemed to be essential
facilities and made available to their competitors notwithstanding the fact that they collected
the data or developed the analytics tools all by themselves. In view of such risk, prudence is
thus necessary when a competition agency evaluates competition and market power regarding
data-related competition concerns, and companies are recommended to analyse the value of
data collected and owned by themselves from an integrated perspective of business strategy
and competition law compliance.

3.4. Standard for Merger Review: Does Privacy Constitute a Competition Concern?

In the case of data-driven merger, such mergers will generally not fall within the traditional
classification of horizontal or vertical mergers. This is due to the facts that the traditional
merger assessment generally examines the effect on price, whilst the products and service in
the data-driven industries are generally free and thus the traditional analysis cannot be
applied”. Also, number of merger and acquisition cases, in which debates have occurred with
respect to consumer privacy protection, is on the rise. Although the introduction of a privacy
dimension into competition policy is not a consensual practice, competition agencies may
have a justification to address privacy as a competition concern®’. There thus exists an urgent
need for competition agencies to study and clarify whether there is any anti-competitive
privacy-related practices existing in the data-oriented industry.

The collection and possession of consumer data may impose costs in form of the loss of
privacy on consumers. An imaginary scenario illustrating the potential concerns inherent in
data-related merger cases is addressed as the follow. A Japanese electronic appliance
manufacturing company wants to sell its healthcare/medical device division to a foreign
company. The division develops an electronic medical record system, which has been
introduced into many hospitals in Japan, and keeps a backup of all medical data. To illustrate,
a data set containing Japanese patients’ medical record would be put under the control of a
foreign company if the acquisition is clear by competition authorities. Such scenario is usually
associated with data protection concerns; however, some competition agencies have begun to
look at possible competition issues in similar scenarios.”. A well-known case is the
Google/DoubleClick merger. Pamela Jones Harbour, a former FTC Commissioner, has
expressed her concerns in the dissenting statement of Google/DoubleClick*®, enlightening the
public from a privacy perspective in the context of competition policy.

“The parties claim to place a high value on protecting consumer privacy....I am
uncomfortable accepting the merging parties’ nonbinding representations at face value.
The truth is, we really do not know what Google/DoubleClick can or will do with its
trove of information about consumers’ Internet habits.... Traditional competition analysis
of Google’s acquisition of DoubleClick fails to capture the interests of all the relevant

23 .
Ibid

 Organisation for Economic Co-operation and Development (OECD), Big data: Bringing competition policy to the digital
era (DAF/COMP(2016)14) paras 55-56. <https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf> accessed 19
December 2017

% There are however criticisms against introducing privacy into the merger review process as a relevant parameter of non-
price competition, eg, Ben Holles de Peyer ‘EU MERGER CONTROL AND BIG DATA’ Journal of Competition Law &
Economics https://doi.org/10.1093/joclec/nhx026 accessed 20 January 2018.

% pamela Jones Harbour, Dissenting Statement Of Commissioner Pamela Jones Harbour - In The Matter Of
Google/Doubleclick F.T.C. File No. 071-0170 (Federal Trade Commission, 2007) 9-12
<www.ftc.gov/sites/default/files/documents/public_statements/statement-matter-google/doubleclick/071220harbour 0.pdf>
accessed 10 January 2018




parties....this analysis does not reflect the values of the consumers whose data will be
gathered and analysed....There is no adequate proxy for the consumers whose privacy is
at stake, because consumers have no business relationship with Google or DoubleClick”.

3.5. Protection of Personal Data and Competition Policy

When firms or enterprises collect sufficient amount of personal data, there is a concern
toward data protection of consumers whether the firm or enterprise will provide enough
protection to the data they possessed and the further concern thus extends to the issue of an
unexpected or unnoticed abuse of personal data’’. The utilisation of big data has therefore
significantly raised concerns about consumer data privacy. There are however different views
among countries on what approach - competition law or consumer (privacy) law - should be
adopted to address these concerns. Competition Agencies originally supposed to protect
consumers are facing challenges to enforce competition laws in the zero-price data market.
The reason is that it is difficult to measure the direct economic damage by figures in the
competition analysis. Also, as the premise of privacy protection, the definition of privacy is
not definite in the first place. This is because privacy has multiple profiles. Moreover, it is
possible that the competition agency considers the issues of personal data not to fall under the
category its duty, and leave them to the judgment of other agencies.

Assuming that privacy protection is related to the competition law and to the authority, the
question on how to keep a balance between ensuring appropriate competition and protecting
privacy is still unclear. On one hand, when insuring competition is given priority, protecting
privacy is likely to become a matter that is not absolutely important anymore. On the other
hand, do consumers have strong concern over the protection of their own privacy, or do they
not care so much about privacy protection in the case of zero-price?

The reason why the agency has not given enough consideration to the influence of big data
simply because it is very difficult to add to the competition analysis the noneconomic damage
caused by invasion of privacy, which is not connected to direct economic damage. Even if the
authority gives clear consideration to the damage on privacy, the problem of how the
authority or the court will keep a balance between the consideration of privacy and other
interests specifically still remains.

The acquisition of Facebook/Whatsapp™® will bring massive and a variety of data to the
conglomerate in the future. Enterprises might make the data open to the public, or promise not
to use it in behaviour targeting advertisements. However, if a merger increases market
dominance, the enterprise might be able to revoke its promises about privacy like that. And
the level of privacy protection might go down. Assume that WHATSAPP collects user data
and only uses it within the company for the purpose of improving technical performances.
WHATSAPP users, after FACEBOOK’s acquisition, might be worried because FACEBOOK
can get access to their data at any time. It is possible that FACEBOOK’s acquisition of

27 Harry van Til , Nicolai van Gorp ,and Katelyn Price , ‘Big data and competition’ 2017
https://www.rijksoverheid.nl/documenten/rapporten/2017/06/13/big-data-and-competition accessed 22 February 2018
2 Facebook/Whatsapp (Case COMP/M.7217) Commission Decision 2014/C 297/04 [2014] OJ C297/13
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WHATSAPP will impair people’s sense of security with regards to personal data; however,
such anxiety, or sense of insecurity, might not fall under the category of the privacy law.
When personal data is used by the enterprise against that person’s own will, the issue arises
whether the authority should establish a complex economic analysis regarding the evil
associated with privacy invasion. Sometimes it might be difficult for the authority to
substantiate issues of the insubstantial noneconomic damage caused by privacy invasion, and
add them to the analysis.

3.6. Data Ownership and Data Portability

Data ownership and data portability play an important role in restricting market dominance.
The European Commission has provided user’s rights regarding data portability (to download
the user’s own data stored on a certain platform and transfer it to another company’s platform)
in the general rules of data protection. With regards to data portability, making it as an
obligation to those enterprises possessing market dominance, or making it as a general
obligation to all enterprises will result in significantly different effect to the competition. This
depends on interpretation and operation. In the case of a general obligation to all enterprises,
discussion on this matter should be carried out with caution because there is a risk that
dominant enterprises will become even bigger. Preparation of a global criterion regarding data
ownership and portability is also necessary. Either way, it is important to make consumers
able to gain access to the information about data collection and utilisation, and to choose
enterprises that will use their data appropriately by themselves. It is also important to let the
consumers understand the value of their own data better. If the consumers understand the
value, their demands towards enterprises that collect the data will be stronger, and market
dominance can be restricted. The ownership of the data is obscure without a specific solution.
There are concerns about the possibility that the more data portability is promoted, and thus
the incentive of enterprises to innovate, or small enterprises’ ingenuity of data management
will be lessen or interrupted. So, the discussion should be cautious.

In the future, some obligations of data portability might be imposed on private enterprises
even in Japan. Apart from the concern about outflow of data collected with the burden of cost,
it is assumed that the burden of user correspondence and system development and utilisation
will become more substantial when obligations are imposed. Although it is very likely that
such kind of rules will be imposed only on large-scale enterprises, it is extremely important to
draw the line between enterprises that are obligated and enterprises that are not.

4. Future Challenges

Based on the use of electronic commerce, search engine and communication site, massive
data (purchase history, web browsing history, communication history and moving history etc.)
are stored on the enterprises’ hard disks and clouds. The IT technologies that are used in
monitoring the status of machines and devices from aircraft engines with sensors on them and
turbines in the wind power stations make massive data obtainable for the enterprises. Al
technology can analyse such big data, provide better products, services and information to the



consumers, and can show its power even in the maintenance work like conserving and
replacing parts of a device. Not only in the traditional manufacturing industries, but also in
service industries like finance, medicine and nursing, it is expected that such technologies can
be widely utilised. However, there are also challenges.

Firstly, together with the acceleration of ICT intelligentisation and data accumulation,
development of products and services utilizing the data collected, analysed, generated and
accumulated by the intelligent ICT will not be exclusive to a single enterprise in the future,
and new entries will take part, which support an innovation. When data is accumulated and
enclosed, under what circumstances should the accumulated data be accessible and disclosed?
That criterion (criterion of disclosure) should be definite. In the future, as importance will be
attached to the application of data, ventures that give up finding solutions independently and
own the technology and data which potentially should have been analysed by themselves,
might be purchased by big enterprises or foreign capitals.

Secondly, in order to improve research and development capabilities, electronic integration
of IT enterprises is trying to purchase business operators that have excellent researchers on Al
and [oT. The market dominance of those operators is shown not only in their patent rights and
intellectual property, but also in the abilities of those excellent people. However, the method
to convert that kind of abilities into index of market dominance is yet to be developed.

Thirdly, to develop and utilise Al and IoT technologies with specific usage like automatic
driving of vehicles and the action of nursing care robots, cooperation among multiple
enterprises owning the technologies is necessary. Technology standardisation?’ that will
become the platform for development will probably be implemented. Therefrom, the standard
essential patent (SEP) discharges, and by making the FRAND declaration (condition of
license), license negotiation begins with the expectation that the patent technology can be
implemented. At that time, if the one who owns the standard essential patent with FRAND
declaration (patent essential to implement specifications), refuses to license or files a lawsuit
for demand of an injunction, against the one who has the intention to accept the license by the
FRAND condition®, and if his act in general makes it difficult to develop, produce and sell
the product that adopts the widely spread specifications, thus substantially restricts
competition in the specific market, there are cases where his act will fall under the
antimonopoly act (private monopolisation and unfair trade practices)’'.

Lastly, the communisation of API (Application Programming Interface: specification of the
interface used in the interchange of software components with each other) has great

% The standard here refers to what is established by mutual agreement, in order to be used commonly and repeatedly, in the
form of rules concerning activities or the result of the activities, guideline, or document that provides the characteristics, for
the purpose of achieving an order that is most suitable for a given situation, and is approved by generally recognised
organisations.

30 Whether it is someone who has the intention to accept the license on FRAND terms or not, is judged based on individual
case according to the corresponding situations of both the parties of the license negotiation (for example, whether the fact and
the state of infringement of specific standard essential patent are presented, whether the license condition and its reasonable
basis are presented, response to the reasonable counter proposal against the presentation, whether the correspondence is
honest according to the commercial usage).

3! Japan Fair Trade Commission, Guidelines for the Use of Intellectual Property under the

Antimonopoly Act (Tentative translation, 2016) <http://www jftc.go.jp/en/pressreleases/yearly-
2016/January/160121.files/IPGL_Frand attachment.pdf> accessed 20 December 2017.
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significance to the success of Al networking. In the field of finance, API is used in the so-
called FinTech industry. Obviously, although massive data exists in the information held by
banks or credit card companies, such kind of data has not been open so far. On the contrary,
banks have the obligation to protect customers’ secrets, so there were circumstances where
the data could not be really released even to the customers themselves. However, in foreign
countries, open API that publishes the connection specification of bank system is developing.
In order to improve the settlement service of the bank, especially to encourage non-banks and
players to provide more convenient services by using the settlement system of the bank as a
platform, even in Japan, financial institutions, IT companies, and the finance administrative
authorities being able to participate, the appropriate role of open API has been under
discussion from a security perspective in the Financial Services Agency and the Japanese
Bankers Association since 2016.

Although FinTech will not be addressed in this paper, one of the challenges of open API
originates from the difference of competition environment. To illustrate, if data disclosure is
beneficial to the users with a sufficient competition environment, enterprises should have
incentives to disclose information in a proper format in order to ensure their competitive
advantages. However, in an industry with strong entry regulations, it is hard for such
incentives to function and security is very important. The argument of disclosure is difficult
because there are severe security requirements when the information being handled is
sensitive. Finally, significance of standardisation is essential as it provides cooperating
players with convergence way and procedure to connect. In any case, it is necessary to
correspond to the failure in a certain sort of market. The necessity of intervention from the
government that makes data portability an obligation should also be examined, and industry
standardisation of the API in the industrial world should also be requested. At that time, from
the perspective of the cost burden of an enterprise, it is reasonable to put certain
prerequisites®” in data disclosure.

32 For example, limiting the connection requests to the quest of the enterprise whose security has been ensured, to the online
request with good scalability, and to the important data that is to ensure users’ rights.
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