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Abstract

The trust establishment is one of the property management strategies of billionaires and
investors, and it is widespread overseas, especially in countries using common law system. The trust
establishment leads to a systematic collection of assets which can be used to manage tangible and
incremental returns. It builds stability and inherits property to sustainable heirs. The main principle of
trust establishment is the clear separation of responsibilities and damages, especially the Bankruptcy

Remoteness principle and how trustees perform their duty.

At present, Thailand allows the establishment of trust to promote various types of
transactions, such as fundraising in the form of the Real Estate Investment Trust (REIT), the
Infrastructure Trust (IFT), the Private Equity Trust (PE Trust), and the Issuance of Islamic Financial
Instruments (Sukuk). These types of trust are just fundraising for capital market transactions based
only on the Trust for Transactions in Capital Market Act B.E. 2550, and the trustees cannot establish
trusts with other purposes. The rules under this Act may not be conducive to the management of
personal property. Therefore, many investors and billionaires in Thailand transfer their assets
overseas, particularly in countries with legally enforceable personal property management such as
Hong Kong and Singapore. On the other hand, many countries that are using the civil law system
allow the establishment of trust as well as the collection of inheritance tax at the same time, such as

Japan, Taiwan, Philippines, and Vietnam.

Hence, this article focuses on presenting the perspective and forms of asset management for
individuals in countries using civil law system. This is basic information for the relevant organizations
to consider the law to establish trust which is suitable for the context of the Thai society, and it may
be one of the mechanisms used to manage assets to reduce capital outflow to attract more foreign

capital investment into Thailand.

Keyword: Trust, Property Management, Civil Law
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! Pierre Lepaulle, “Civil Law Substitutes for Trusts”, the Yale Law Journal, Vol.36 (N0.8), 1, June 1927.
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2 aynpuuSEnndnnsnglng, Uszl,wﬂ‘lwﬂmsaqzyﬂﬂlﬁﬁnwsUsznavqsﬁaw%aﬁﬁL?Jmn"s'wmn%u, Audutuit 1 NUATUS 2561,
1N http://www.asco.or.th/uploads/upfiles/files/ASCO%20article Trustnewsletterfor%
20pressfinal(1).pdf
3 Ibid.
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4 ApAdna Usnd, amanduuiuasudnnslaiaislussuudtaneuazaeusauass, fuvintai 4, NFUNN: FeYeyuu, 2555,
16 - 17.
5 drinauaniznssunsMAunaNnInguarnananannsng, mwilﬁﬂqﬁ'uw%'aﬁ, Audutuit 1 NUAMUS 2561, A1
https://www.set.or.th/th/products/listing/files/Knowtrusts.pdf
6 Gilbert Paul Verbit, The Origins of trust, Xlibris Corporation, 2002, 24.
" Paul S. Davies and Graham Virgo, Equity & Trust : Text, Case, and Materials, Oxford: Oxford University Press, 2013,
24 - 25.
8 Richard Edward and Nigel Stockwell, Trust & Equity, London: Pitman, 1992, 6.
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9 Article 2 of Convention on the application on the law applicable to trusts and on their recognition

10 Robert Pearce and Warren Barr, “Pearce & Stevens”. Trust and Equitable Obligations, (6"ed), Oxford: Oxford
University Press, 2015, 150.

11 Gilbert Paul Verbit, The Origins of trust, 24.

12p Jaffey, “Explaning the trust”, Law Quarterly Review, 131 (377), 2015, 386 — 387.

13 Buckland and AD McNair, Roman Law and Common Law, (2¢%d), Cambridge University Press, 2008, 176 - 177.
% 1bid, 176.

15 Heritable Reversionary Co Ltd v Millar (1892), 19 R (HL) 43, per Herschell.

16 DJ Hayton, “The Law of Trusts”, Sweet & Maxwell, (4""ed), London, 2003, 4.
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17 Buckland and AD McNair, Roman Law and Common Law, (2"ed), 176.

18 George P. Costigan, “The Classification of trust as Express, Resulting and Constructive”, Harvard Law Review, 27 (5),
March 1914, 437.

19 Ibid.

2 |bid.

21 (e afay, niad, Auduiudl 5 nuaWus 2561, 99 http://elib.coj.go.th/Article/d914.pdf

22 GE Dal Pont, Equity’s Chameleon — Unmasking the Constructive Trust, Australian Bar Review, 46.
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2560, 67.

% ) Garrigues, “Law of Trusts”, Am J Comp L, Volume 25 (2), 1953, 27.

26 D Johnston, The Roman Law of Trusts, Clarendon Express: Oxford, 1988, 283.

27 Buckland and AD McNair, Roman Law and Common Law, (2"%ed), 155.

% DJ Hayton, “The Law of Trusts”, Sweet & Maxwell, (4ted), London, 2003, 8.

29 DWM Waters, “The Institution of the Trust in Civil and Common Law”, Académie de Droit International, London:

Martin us Nijhoff, 1995, 156.
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36 Main legislation pertaining to trusts, Retrieved February 7, 2018, from
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aowun Tul @ 2007 .adredavygRveslssmadiuaalaidnisUygananiieady “Fiduce” 13Tu
Article 2011 vesUszaanguuneuns lngumdnnis “anuliilewslavesnguunelsdu “Roman concept of
fiduciewaziisuifvsnandlnaifssiuresdszmelungudiaaed wu dnuaudsn andusuimislunissis

ngnang Tnednsegneldvannisiiuvemiadaussuuneusouasi™

v
o

iall TudszananguuneunisvesUsemanSuealalvifienudin “Fiducie 73 maneiie msfiyarantads

Sendn “Anesavs” (Constituant) n3e (Settler) lounsndauniodvsedrmiltognslalviun “fnaulingda”

38y Emerich, The civil law trust: a modality of ownership or an interlude in ownership, The Worlds of the trust, New
York: Cambridge University Press, 2013, 23.

% Article 1130 of the Civil Code

90 Step Bahamas, The Legal and tax treatment of Trusts in France 2, Retrieved June 26, 2016, from
http://www.step.org/sites/default/files/Branches/treatment_france_trustsDec2002.pdf
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4 James Koessler, “Is there room for the trust in a civil law system? The French and ltalian perspective”, Creative

Commons Attribution-Noncommercial-Noderivs, UK: England & Wales. Mach 2012. 7.
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