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EXECUTIVE SUMMARY

The aim of this research is to examine the way how the search for truth is
attempted to be reconciled with the idea of a fair trial or procedural fairness in Chinese
criminal law. The conflict between the search for truth on the one hand and
guaranteeing procedural rights of the accused is particularly problematic in the Chinese
context. China presents an immense diversity of ethnic groups, cultures, and practices.
Therefore, this research does not attempt to describe the actual situation in
a particular part of China. Rather, it concentrates on the analysis of the legislative
materials to see the channels of the resolution of this conflict. The results of this
research is beneficial in teaching to enable Thai students to understand better the
fundamental principles and ideas of criminal procedural law.

Research utilizes a documentary method of study. The statutory analysis of
written law is examined in relation to consistency, coherence and proportionality of
legal norms. It also reflects the results of the interviews with Chinese academics and
the police. The goals of the legislative acts is elucidated and the content of legal
norms is examined in the light of those goals. The study takes into account cultural,
philosophical, and socio-legal issues related to the topic of this study.

There two basic questions are addressed in this report. First, is the pursuit for
substantive truth in Chinese law done at the expense of the procedural certainty?
Second, does this pursuit make impossible an establishment of procedural safeguards
of fairness and the rule of law? In the treatment of these two questions, the attention
is largely payed to the normative framework. It is evident that any system of criminal
justice can be abused. Therefore, this research focuses not on actual application of
procedural rules but on analyzing the normative framework to perceive the way how
the imperative of finding the truth correlates to the idea of procedural fairness.

The research started in 2018. After collecting information and visiting China, the

application was submitted to the TRF at that year, and the funding was obtained in
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the following 2019 year. Much of research work has been carried out by collecting and
analyzing legislative, judicial, academic and factual materials via the Internet and
printed publications. At the same time, several visits to China (altogether four in 2018
and 2019) were made. During those visits, a number of academics from Beijing,
Chengdu, and Kunming academic institutions were contacted and the topic of the
research was discussed.

The most productive interviews were conducted in the Yunnan Police
Academy, where the author was an employee around nine years ago. Having personal
acquaintances and the experience of teaching Chinese police has significantly
facilitated the understanding of the subject of the current research. There were
approximately 20 senior members of the Yunnan Police Academy whom the author
has interviewed. Those interviews were conducted often informally. In order not to
affect spontaneity and genuineness of conversation, the author did not normally
request the permission to mention their names in this research report. Only in the
cases of significant contribution did the author suggest to include the names in
acknowledgement or as a co-author. The normal response of the interviewed was that
it did not matter to them. Since some views were critical of the current policies, | did
not mention the names of people who provided the information in this report. The
positive information as well as the help with the interviews was given by Professor
Xuming who assisted immensely in helping to contact ordinary police officers. A
helpful insight was also given by Professor Liu. Many interviewed introduced
themselves by their English non-official names, and therefore | did not feel appropriate
to request their true Chinese identity.

The anonymity of the interviewees, however, should not be considered as
affecting the reliability of the research results. The results, presented in this report,
make it clear that the main emphasis has been given to the analysis of law as it is

reflected in legislation and judicial interpretations. In this respect, the interviews were
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not the main source of information, but rather were used to verify the correctness and
the appropriateness of the analysis made by the author.

This analysis was done at the first stage of research with Professor Peter Duff
from Aberdeen University who also helped significantly with presenting the results of
the research “Truth and procedural fairess in Chinese criminal procedure law” in one
of the leading international journals in the field: The International Journal of Evidence
& Proof (https://journals.sagepub.com/doi/pdf/10.1177/1365712719830704). The
content of this paper is reflected in the first chapter of this report, only without the
contribution of Professor Duff. All the materials of this first chapter are written by me
alone. The reader can compare the differences with the publication in the
International Journal of Evidence & Proof which is attached in the output section.

Two other chapters are also written independently, and are at the moment in
the process of submission to the reputable journals. The second paper is submitted
to Asia Pacific Law Review. The third paper will also be submitted soon. Further, there
is a willingness to expand the scope of this research and relate more to Thai colleagues
and compare better and more rigorously Chinese criminal procedural law with Thai
criminal procedure. With this purpose, the author has met the deans of law faculties
of Thammasat and Payao Universities, Dr. Udom and Dr. Pannarairat who have
expressed their interest and at the moment there is consideration of next research
projects that can incorporate the results of the current research.

This research presents a first step to a deeper examination and comparing
Chinese criminal procedural law to Thai law. Chinese criminal procedural law remains
very different from Thailand in many respects. The key difference is the role of police.
This report indicates that Chinese police plays a much greater and extensive role than
the police in any other countries. The Chinese police has an enormous discretion to
initiate criminal or administrative proceedings in dealing with the same type of public
wrongdoing which Thai police do not have. Should Thailand adopt some of the

features of the Chinese police system as the key mechanism of criminal procedural
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law? This adoption would certainly imply the shift within the criminal procedure law
from the court to the police. It is apparent that this will be an unwelcomed suggestion
in Thailand for many reasons. First, Thai police does not enjoy the same degree of
public trust as in China. Second, Thai people are much more cautious in allowing the
government to regulate every aspect of their lives. There is, however, one suggestion
which would be welcomed in Thailand. Thai police must have a stronger moral image
than the one it has nowadays. Higher moral requirements for Thai police are essential
for creating trust to the work of police in obtaining true evidence. The Chinese idea
that procedural fairness and truth are not competing principles of criminal procedure
but the two aspects of achieving social harmony is certainly attractive. Its realization,
however, is impossible without ensuring that a police office is a righteous officer. The
interviews with some members of Chinese police and the public also show that this
ideal is not easily realizable even in China.

During the research, the author had also to explore related areas of criminal
law in China and Thailand. Some additional publications have been made. One of
them is “Exemptions from punishment in China and Thailand from the perspective of
the theory of Leon Petrazycki” published in the leading Russian law journal of St.
Petersburg University: Pravovedenie 62 (3) (2018, 2019): 570-581. Another publication
is "International law and criminalizing illegal trade in endangered species (from the Far
Eastern perspective)." In the Asia Pacific Journal of Environmental Law 22.2 (2019):
207-227. AWl these publications are given in the output. Even though they do not
directly reflect the topic of the research, they are important to understand the
machinery of Chinese criminal justice system as a whole and in its connection to

Thailand and international community.
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Abstract

Project Code: RSA6280072

Project Title: Truth and Procedural Fairness in Chinese Criminal Procedure Law
Investigator: Alexandre Chitov (Faculty of Law, Chiangmai university)

Email Address: shytov@yahoo.com

Project Period: 30 April 2019-30 April 2020 (1 Year)

Abstract:

Chinese procedural criminal law is very dynamic and reflects well the changes
in Chinese social, political, and economic life. Criminal procedure law is constantly
evolving by trying to accommodate various conflicting social needs and demands. The
speed of the legislative change is such that many works written not long time ago
become outdated. The task of this research is not producing an up-to-date description
of Chinese criminal procedure, a description that will be outdated soon by another
wave of reform, but to understand the dynamic of the legislative change. There is a
need to concentrate not so much on specific provisions of criminal procedure law as
on the forces which shape and determine their content.

This study looks at the ideological forces, or the fundamental ideas which
shape the structure of the whole of Chinese criminal procedure law. It is argued that
social harmony is the key concept to understand the whole structure of criminal justice
in China. It aims to underline the fundamental differences between Chinese law on
the one hand and Continental legal system (also adopted in Thailand) on the other
hand. Even though political and legal contexts of Chinese criminal procedure are very
different from those of Thailand, the difficulty of balancing between the public interest
in a speedy and successful prosecution of offenders on the one hand and the
procedural rights of the accused on the other hand is shared by both countries. The

study demonstrates that Chinese law is generally reflects accepted international
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standards of human rights in criminal procedure. There are, however, substantial

differences in conditions for achieving fairness in criminal proceedings.

Key words: China, criminal law, administrative law, police.



385

SWELATING: RSA6280072

Yalasens: anuassarAudusssulunssuiunstuneunguunee gy 1weUssineiu

v a v Y =3

IBUNIVY LATANIUU: WIYBLENT UMD YoM (ALSURFIERNT UPINYIGULTETLNL)
dua: shytov@yahoo.com

528219811AT9N1T: 30 LWIPU W.A.2562 - 30 lwgu W.A.2563 (1 J)

o/ ]

unnnga:

aa

NOMUIEITNIITUIANB1YIVDIUTENATUL AU URBULUARY ARDALIAT Loy
o ¥ Y 2 o= = [ S| a a
sinazagneulminuisnudsuiUadudiay, nsidles, LaslAsugiavesuseimaiu ngvang
Winsanenuaytudnlasunsiauiegesanailios tneliaune NIz TessuaIy
neIn1sYedenuniiaNudaueaiusynaen N1siUdsuLUamNangrIneulnudnw I

o ' S ‘e o ' 2 ao & N =

wndeluuusniuafatadeluesssins vuideiwaflulmdunufnuivesnssuiu
#15041ANNDYWRIUTTINATUNTIURyAadtLavensazaadelUluluyiliesainenaiinis
Ufsunguraneindudnluiriui waiievihauwilafmatnvesauldsunlami

= = ° = U wa ada v a Ao
ngrnedsdanuindunitefnviundyafvesngmingisinnsananueigiatufuniingg
Gadulyognauum

n1sfnwilaviinisiarsanisganisanufe wiowuifadugiuiidudanivue
1A53aT9TBINTEUIUNMTIBRsANALe I TeIUsTmeRunsszuY Jaduiiondesiueyfs
muUsesnasludsrududunguadifg oz vilnalafslassassianunueanszuiunig
gATITUNNDIYIVOIUTEMATU 18R IMNETALIUUTIANUE A VBIANUUANAIH LTI
semanguangegvesssimadudunguinglussuudssaianguang (nileufussuy
ngveludsemelng) wIUIUNNIINSBMAENININELAEINUNTEUILTATUINITDIY
283U TEINATUILTAIUULANANDINNTFUIUNIITNINIEBIYIVDIINEDEIUIN LA T IDS
Useinanendmnuenaiuintunisasnauaugaseissglesuasisaclunisaniiuag

918 vRIRNTTANNEneE NI UAVSTe g na AR o wEeuiy Msfinwiiuans



386

TmulainnguunevesUssimaiulaealiuartuasnoulniiuiswinsgiuainasosdnd
uyweyulunszUIUNIsYAsTIUNIOIYT selsiaudusoseiniiazussgieulaniy

gAsTINlUNINTFUIUMTLRATITUN I

AUAN: Usemaly, Nviingaigy), NYuuneunAses, A153a





