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Executive Summary

The Kingdom of Thailand has adopted the freedom of association to express on the
natural resource and environment issues within the Constitution and many obliged
international human rights instruments. However, certain subsequence laws and administrative
measures have created the obstacles to the freedom of association and expression of the
people in cyberspace. These deters undermine the ability of people to strugsle on natural
resource and environmental issues. From case studies, in Thailand and aboard, the using of
internet for creating common space or virtual community in order to amplify the voice of the
vulnerable groups is possible in many directives. Moreover, some failure practices shown in
many case studies, the tactics or counter-measures by State or Corporation, also described
the hardship of the people in public participation process. Either best or bad practices could
be recognized as a caution and lesson learnt for developing people participation in public
realm. Furthermore, the comparative study on legal documents and enforcements from
foreign countries may provide the alternative forms to construct the better insurance, for
supporting the right to associate in cyberspace for expression in the issues of natural resource

and environment, for the Thai State.

There are differences between developing and developed country on environmental
situation upon how the people in each area gives the priority with natural resource issue.
Moreover, online movement might benefit to certain groups on the basis of digital literacy
level. The civil society empowerment through supports, internet access and skill training, for
every peoples especially the vulnerable group are needed. The security and integrity of

communication is the fundamental ground for people participation in public policy.

In Thailand, the Strategic Lawsuit against Public Participation (SLAPP) is the main tactic
which the State Official and Corporate employ as a weapon to slap the mouth of active citizen
and deter the enlargement of Green movement network. This strategy also block the data
flow and stall the conversation in public sphere. The dictatorship regime and severe
infringement on human rights may obstacle the participation of the people in sustainable
development process. Thus, the guarantee of freedom of association and expression must be

secured no matter what time situation is in order to protect the quality of information in



356

cyberspace. The previous insurance is important to maintain Check and Balance in democratic

society to prevent the pre-dominant of Media Tycoon who could abuse the vulnerable group.

However, the caution that civil movement on green politic should recognize is the self-
control of freedom exercise otherwise it might harm the human right of other peoples. In the
case of virtual community, the radical group who associate for surveillance on counter-part
party, individual State official or Private Entity, by stalking or interfering in private life, leaking
personal in public sphere or defaming others in non-public interest issue may affect the
legitimacy of the movement. Such action not only degrade the political rationality of the
organization but also encounter the legal accountability because it abuses the right of other

persons. Hence, the exercise of ones’ freedom must respect the rights of others as well.

The problems from Strategic Lawsuit against Public Participation (SLAPP) are either legal
provision or implement mechanism in practice. There are prospects to develop the legal

procedure in order to support the public participation such as:

1) Amending the Civil and Commercial Code Section 423 by adding the condition “Any person
who express or give a speech with trustworthy on behalf of public interests shall not

account for compensation.”

2) When individual person is convicted in civil case due to SLAPP, the defendant could appeal
for court decision on fundamental legal ground of Civil Procedure Code Section 25 without

any witness examination in order to finish the case with no delay.

3) On criminal case, the judge who inquire on defamation charge should prioritize the principle
of faithful critic within section 329(3) of Criminal Code. If the critique is for monitoring public
activity, the court shall dismiss the case since the step of indictment inquiry by employing
section 165/2 of the Criminal Procedure Code. Moreover, the supports for the defendant
to exhibit the evidences that the case plaintiff brought against him is a SLAPP is needed
thus the judge could dismiss the case without further proceeding by the provision from

section 161/1 of Criminal Procedure Code.

4) Establish the safe harbor for human rights protector or whistleblower who express truthfully:
increasing burden for the plaintiff to prove that act of defendant is not on the public interest
realm, constituting the judicial discretion to protect the defendant in case that the damage
individual gain is less than public earn from such expression, supplying court the power to

determine punitive damages on plaintiff who file a case corruptly against public
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participation and allowing the court to sanction provision measure hauling any action of the

plaintiff unless the procedure is done.

Thailand should launch the policy of “Thailand 4.0” along with the empowerment of
people’s participation in sustainable development process by drafting the Data Protection,
Communication Privacy and Cybersecurity Law on the basis of international standard in 12

issues:

1) Approve Legal Rights of Citizen on Personal Data Protection and Privacy

2) Define the composition and draw the scope of Personal Data Protection

3) Affirm Data Subjects’ Right to Data Protection

4) Clarify the exception to the exercise of Right to Personal Data Protection and Privacy
5) Create the obligation and basic duty of System Controller and Administrator
6) Determine the condition and requirement of data collection and processing
7) Empowering Data Security

8) Limiting data retention and communication surveillance

9) Criminalize the unlawful Data Transfer either domestic or international

10) Setting up the Monitoring Body and Supervisory Authority

11) Establishing the Redress Mechanism and Individual Remedy

12) Assuring the Enforceability of Netizen’s Rights

These proposals are made on the basis of democratic regime and the society of human

rights protection.





