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Sexuality in Court's Decisions
Somchai Preechasinlapakun

Faculty of Law, Chiang Mai University

Abstract

In Thai society, the movements to protect and raise the status of women tend to focus on
written laws while difficulties in using of that law or courts’ interpretation get hardly
attention. The question is that whether the laws concerning women's right are really be

able to protect women's lives.

Thai legal system is believed to be dominated by a mainstream view that a court's
decisions are straight — forward exercises of rationality and legal logic free from personal
value. This conventional belief, which is widely influential in Thai legal system, has been

argued and challenged.

On the assumption that court's decisions are not objective but also partly on personal
beliefs and attitudes of judges, this study focused on supreme court's decisions finds
that the meaning of "rape" has been defined as the sexual act in which the male's penis
entering the female's vagina. With the acceptance and constant use of that definition as

a standard in courts’ decisions has been "typical" or "truth" without any questions.

In the rape case, three factors comprise of wounds, duration of time when the incident is
revealed to others and backgrounds of the injured are mainly used as proof to determine
whether consensual sex or rape. In fact, this reason is not a justification for all rape
cases because of individuality of each person such as individual experience, feelings
and emotions of the victim etc. As a result, definition of rape becomes static and narrow.

This also leads to stereotyping of how women have to respond to sexual violence.



But in the cases relating to offence against body or life, the key issue to be considered is
different. The extent of offence and punishment are determined by the relationship

between a man and a woman as being husband and wife.

In the lawsuits about an act of violence between wife and husband resulting from either
of them have an affair and get caught in the presence of the other party, this act

frequently described by the courts as provocation because of being treated unfairly.

This shows that the courts take the view that being husband and wife means it enables
husband to legally have sex with his wife and vice versa. It implies acceptance of a state

of monogamy as legal sexual behavior.

About the decisions in the cases relating to the offence against body or life arising from
domestic violence, they reflect a certain aspects of court's perception about the status
of men and women in family. In the cases which women accused of hurting or killing
their husbands resulting from that they had been abused continuously and violently, the
courts tends to held husband's violent behaviors against wife as normal matters in

family.

According to the study of sexual cases in the aspects of sexual harassment and offence
against body or life, it reflects that the courts not only enforce the laws but also construct
some definitions and standards. Therefore it is undeniable that the court's decisions
are not completely inconsistent to the matters of laws as perceived but they are partly
founded on belief, attitudes and opinions of judges. This interpretation could imply to the

legal provisions regarding of sex status or otherwise.

To provide justice and equality, the long — oppresses female gender must be amended
and new laws must be legislated. Tackling the laws is important but it is the beginning
step toward change. The gender bias will persist if the court still subscribes to

patriarchal values and nobody question the decisions.





