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Abstract

The Computer Crime Act was adopted for the first time in B.E. 2541 (1998). In the very
beginning, it was named the Computer Crime Act. After a review by the Council of State, its name was
amended to the Computer-Related Crime Act B.E. 2550 (2007). Since the Computer-Related Crime Act
B.E. 2550 (2007) was in effect, various problems have emerged namely vague provisions which leave
rooms for broad interpretation, vague scopes of law enforcement, and severe penalty. Owing to such

problems, many people have been criticizing the Computer-Related Crime Act B.E. 2550 (2007).

This article seeks to comprehend the objectives of the law, and debates on the law and the
impacts of law enforcement focusing on the process of drafting the Computer Crime Act until the

period where the concerned act became the Computer-Related Crime Act B.E. 2550 (2007). It attempts
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to cover issues related to the substance of the laws, the characteristics of the penalty, and the scopes
of law enforcement in order to pinpoint the differences between the above-mentioned laws in order

to portray the significant changes.

Keywords: Computer-related Crime Act, Draft Computer Crime Act, Computer Law
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Abstract

It is widely accepted that Thailand is entering the ageing society. The Government has tried to
provide the elderly with proper living standards through State’s policies and laws. However, in practice,
there is also the elderly who is considered a criminal in the justice system. There is no provision covering

how they should be treated from the stage of arrest to imprisonment.

At present, Thailand’s criminal justice system continues to develop the system in conformity
with human rights standards, from the investigation to the interrogation process, and the court
procedure to the correctional process. There are provisions for the protection of the welfare of children,
women, and terminally ill convicts. But in the case of elderly offenders, which are growing in numbers
in Thai society, there is no provision to provide specific treatment or substantial practice to protect the

welfare of the elderly offenders.

The protection of the elderly offenders should be categorized according to their status in the

criminal justice system, such as:

1. There should be a psychologist or a social worker present during the criminal investigation

of the elderly accused.

2. The court proceedings for cases involving the elderly accused should include a psychologist
and a social worker. Furthermore, a specific criminal court for elderly offender cases should be

established.
3. The management of correctional facilities:
3.1 There should be a proper process of safeguarding the welfare of elderly inmates.

3.2 There should be a preparatory mechanism anticipating the release of the elderly

who has been imprisoned since a young age in order to help them adapt to the modern society.

It is important to review the legal process in detail, so the law and legal practice could keep

up with Thailand’s transition to the ageing society. To protect their mental health and physical health,

255



nsUsEraivINMsElAaansszaurii ase 1 iade “szuunguunglne : U3 / Wasusin Ujdeusal”

the elderly offenders should receive preparations for occupational and social changes, so they can step

out of the confinement with dignity.

Keywords: Elderly
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4 ASEAN Human Rights Declaration, 12. Every person has the right to personal liberty and security. No person shall be
subject to arbitrary arrest, search, detention, abduction or any other form of deprivation of liberty.

% Ibid, 9. In the realisation of the human rights and freedoms contained in this Declaration, the principles of
impartiality, objectivity, non-selectivity, non-discrimination, non-confrontation and avoidance of double standards and
politicisation, should always be upheld. The process of such realisation shall take into account peoples’ participation,
inclusivity and the need for accountability.

6 Human Rights Committee, General Comment No. 35, Article 9 (Liberty and security of person), UN Doc.

CCPR/C/GC/35, 16 December 2014.
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" Elizabeth Anderson & Theresa Hilliard, Managing Offenders with Special Health Needs: Highest and Best Use
Strategies, 67 CORRECTIONS TODAY 58, 60 (2005).

8 Australian Correctional Leadership Program, Managing Elderly Offenders, 31 July- 4 August 2006.

° Elaine Crawley, The Howard Journal, Vol 144 No 4, September 2005, (pp. 345-356).

10 HM Prison Service of England and Wales, Prison Service Journal, Issue 145.
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Abstract

The principle of party autonomy is a fundamental doctrine as a ground for recognizing the
intention of the parties to specify their rights and duties in the legal relation. The principle is not only
accepted in civil and commercial matters, but also in conflict of laws. The parties have a right to choose
a foreign law to govern their legal relation. In Thai context, although the principle of party autonomy
is recognized in the Act on Conflict of Laws B.E. 2481, there remain issues in the application and the
interpretation of the law, for example, the scope of the party autonomy to choose the governing law,
the criteria to identify the implied intention of the parties, the applicable law selection on parts of the
contract, and the parties change of intention in the selection of the applicable law to the transaction.
In addition, in practice, the Thai courts are vague on this issue. Therefore, in accordance with rising
international transactions among private sectors, it is important that Thailand consider a possibility to

amend the Act on Conflict of Laws B.E. 2481 especially relating to the principle of party autonomy.

Keywords: Conflict of laws, Party autonomy, Contract, Foreign law, Thai court
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¢ South Korea Act on Private International Law 2001 (amended 2016) Article 25 (2) stated that: The parties may
choose the applicable law regarding a part of the contract.

0 Bulgarian Private International Law Code 2005, Article 93 (3) stated that: By their choice, the parties can select a law
applicable to the whole or a part only of the contract.

" The Turkish Act on Private Interational and Procedural (Act No. 5718) 2007, Article 24 (2) stated that: The parties
may decide that the designated law shall be applied totally or partially to the contract.
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3 Bulgarian Private International Law Code 2005, Article 93 (4).
4 Swiss Code on Private International Law 1987, Article 116 (3).
> The Turkish Act on Private International and Procedural (Act No. 5718) 2007, Article 24 (3).
76 South Korea Act on Private International Law 2001 (amended 2016) Article 25 (3).
" Vietnam Civil Code 2015, Article 683 par. 6.
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UNANE?
mstafuwtingrnadungunasminfiauduiusiuiaumsvesdseuegiane Ssdfnssuvesensund
SNWYTINNIULAY (cross-border activities) innTuiiiedla BavililenandfduiusluEemiunaasmiivday
Wendestungmunevemateyszmandouiufiinnfudumnuimanmisna nduriuunumuasaud1Agyaes
ngunasinsdaiuuiainguing sinsazrisuauslulunmsuiudsngunasidnanliialivedaueusaaen

o

szeza80 Difuusfimaussnielinsersdaafiiensdntusingmne wa. 2081 ngraneatuilliegldty
msfulsudluasutudedufsdudvamglfingmnelisenndostuanmdeulutagiuluunauatuil §
AnwRworhiaueRmunmemadseuiiiaula 3 So ldun (1) dyadidnmsetindlelectronic contrac) (2) Arwsu
Aauioazdinnnanuidemesedawindeudrunsuuau (cross-border environmental damage) wag (3) N1sausd
YosyARATSINALREATY (same-sex marriage) Wl DUTENOUNTNUNIUANLIVNIALYBINDNAT NNTTA R UUMS

ngnevasing

Anddgy: nszalnyglidncemstaiuuianguine w.e. 2481, dyandiannseling, ansuliafieazidinainaing

AR 0FWInRNTIUNTULAY, NTaUSAYRIYARANTARE Y

Abstract

Conflict of laws is unarguably associate with social developments, especially when cross-
border activities plays a vital role within the scope of civil and commercial law which simultaneously
related to numerous foreign laws. It also highlights the importance of conflict of law and the needs
for improvement as well. Nevertheless, for the past 80 years since the Act on Conflict of Laws B.E.
2481 (1938) has been in effect, It has never been amended or improved. This article will present

three interesting situations in accordance with the suggestion for the revision and improvement of
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Thai’s Conflict of Laws which is (1) electronic contract (2) cross-border environmental damage and (3)

same-sex marriage in order to reviews existing Thai’s conflict of laws rule.

Keyword: Acts on Conflict of Laws B.E. 2481 (1938), Electronic Contract, Cross - border Environmental

Damage, Same - Sex Marriage

AN Msdafuuienguane Tuaruduiusiuianssuvasenvunianvauzdrunsuuau

dlodadywiietudiduiusvesonsuludomiaunuaznded (civil and commercial matters)
G?TuluﬂﬁzLwﬂimﬁ%(ﬁaﬂ%ﬂgmmamﬁﬁ’r:yzﬁmuﬁaa‘vmLL‘W'@LLazwwzﬁ%éﬂJmﬂiwﬂﬁuﬁaﬁ’u anngenanndu
FesUnfvesdgesulasdedingmnenaziunsunalunslingranevesnuies udlunisdidufanssuvesienyuy
onaiiteiinntiunsFoneanunsaiuisedsdailiadiusvoniiedesiungrneurisasnidvdves
wangUszinanfoutulinidlafinimis uidheanmdsnuuazseuvunguaneyiliuszmaciig 4 e1afivun
npumaneluFesieafufeidenmiendnnsiitsiunndsiueenly anunisaifenannirlugaat “Tu
UssmInguneiiie e uladuniug npmnevesUssalamangauiissinnlevsumnign”

v
P

Anad1e) 91edufe ansiaves “nsdntuwingmane” (Conflict of Laws)' Fagfnwveseninluddad
AU (mysteriousthing) TuansuuanuAnvestinngunelve 93908 FvINgraneseninUssmALIUNARYARG1A

wa |

Jivdsulunnelfemansvesminendovatouns udlilesainnaen 80 U vasnsusemaldnsesnudaya@in

o

menstaiuwiingrineg w.e. 2481 (uuvenuaduilveieni “ws.u. metaduumngmue daiu”) wuliee

= Y 1

o . v a 1Y ' a | dac ) ] a Qv v o

fisegenislduaznisiiaunguuiesinaileemainae windnduusdiesiegisnisufashildnistadu
wisngune sliiannsaussenenmanuAnveIngrinetinanluyuuesifisvesvelivinfies Bulleniansan
Uszneudunalnues ws.u. nMsdaduwisnguunedslulaniwundn “nsadladreisadddnsdamuiangmng” i

msdaiuwisngrinenaneanmmdumansiigndulussuungmnelng

Tuprndusie thngumnedidusesduun “anunsalund” Aezdoddngraneunsuasmdud
uag “@oumInifivey iezdedldnalanisdafuuisnguineidoneu eflaeniuidedldnguuneurisuas
widlvdvossemela esnmstatuwiangumnglildifungmnefidusdaduiusvesonvulusies 1Wu
wiligaiaiesile (means) iaglvimaanunsodndulaidenngrungldesamngaunsvieudlaaniunsal
favdananiadudsiddgunlunmsianudlanalnvesmstafuuisngmneg aamunsaifiveydananndl
awmnanAInsTIveslonYURRAn s dumsILAY (cross-border activities) FadudeiiaaTanvinlriadusius
vosonvunnegnelingmneunsiazdvdvemaneUssmanieniu vieflumesisngynessninaszme

a a o« ¢ | " . a Aaaoy o ¢ a
WHUNARUARALTENTT “B3AUIENBUANIUTEWA” (foreign elementsfluafin N1snliAduRuSvoeNYUILLAN

! Brainerd Currie, “Notes on Methods and Objectives in the Conflict of Laws”. Duke Law Journal, Vol. 1959, No. 2,
1959, 171 - 181.

2 sUuuvresesduszneusaszmreintuliluanednuay Tnverafnandefiesssiiisatostuinyana wu dywi
(nationality) &1 (domicile) Auflagund (habitual residence) vioanaiidnuasiudeiiivsdadsaauil wu anuiivhnsausa
(place of celebration) anufividaya (place of contract) WieanuTIARaziA (place of tort) el msiaRdusluSeamauna
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Aaundenuandsny
AanssudumsuauvetenvuiiidnunsdumsuwnuivennuasussUnngliilddaudsianfnduly
avnmglsy (European Union: EU) Ferinvuandninusiliionvudiddayvidvesszimaanidn EU a1ansn
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afunaulinglasunisuiudsuiluwiiviasaelned@nuiiuin “gaunizifien”(connecting factors) &4

winlutheuennis (sign post) Wimaldlunisidannguuneldawnsaiunldidennguunelufianssudiu

LLasWWﬁﬁ‘ué%Lﬁ'wﬁaﬂﬁ’uagwmmaaﬂsxmmim weziendodudnuagln Sulamiigdosiasanandeiesadudes U, See
also Gerhart Hussel, “The Foreign Fact Element in Conflict of Laws”, Virginia Law Review, Vol. 26, No. 3, 1940, 243 — 274.
3 Rodolfo de Nova, “Historical and Comparative Introduction to Conflict of Laws”, Recueil des cours de ’Académie
de Droit International de La Haye, Vol. 118, Leiden: Nijhoff, 1966, 441 — 477.
4 KJ.M. Mortelmans, “The Functioning of the Internal Market: The Freedoms”. in The Law of the European Union
and the European Communities, P.J.G. Kapteyn et al. (4%ed.), Netherland: Kluwer International Law, 2008, 578.
5 Article 288 Treaty on the Functioning of the European Union (TFEU) Tiguna EU enunsansevinnsiieiden (unilateral acts)
meldveusunauas TnguszasdlumssanguussmadamsnsziusiasUssinviinagnitunmanguaneusnsaiul 16iuA Regulation,
Directive, Decision, Recommendation Wag Opinion 914 Regulation fiAsduidungrnelngnsauaziinaunuil (replace) ngvine
meluvesssmagindniiuilaglisidudedimstyaiviessmaldnguneluiludnuasfenivauddya Jagdu EUla
Usgmelld Regulation luesnsinfuuwisngyneuda 3 atiu léud

(1) Rome | Regulation %%® Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17
June 2008 on the law applicable to contractual obligations (Rome 1)

(2) Rome Il Regulation %58 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11
July 2007 on the law applicable to noncontractual obligations (Rome II)

(3) Rome Il Regulation 38 Regulation (EU) No. 1259/2011 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation
6 Pierre Mayer, Droit International Privé, Paris: Precis Domat, 1983, 61. onalu ﬁuﬁ:ﬁwﬁ AMYAUINTY, “ﬂg]mnaiwﬁ"lﬂﬂizmﬂ
Lmeﬂﬁqﬂﬂaiuamuzﬁ"LﬁuﬂgwmaszwiwﬂszLWﬂ”, asansinanans, 99 18 (@duil 1), 2533, 109 - 133.
7 Otto Kahn - Freund, General Problems of Private International Law, (2"ed.), Netherland: Sijthoff & Noordhoff,
1980, 6.
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border environmental damage)
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1. msdnftuwisnguaneludesdeyandianseiing (Electronic Contract)
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Bidnvisefindn.A. 1996 (UNCITRAL Model Law on Electronic Commerce 1996) uagngusneusiuuuindheaisiiode
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TiAnesduszneumlszmakaziilugnisldnstaiuuinguine
1.2 dggwimsldnmstanuuanguaneluiiasdyyrdannsaiing

ngnaeinsTaiuwisngvinelusesdyaidnvaeNiiasiand 1991 NIl 0sY 9 Fulllasn
ngvanansUayaliluisesdyanteguuiiugiuues “uananudnadvslunisuanaanuvesedayan” (principle
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Bannselind Uszihudedygyliidusssy, fanindsdl 2, 2559, 82.
10 Robert Johnston, “Party Autonomy in Contracts Specifying Foreign Law”, William & Mary Law Review, Volume 7,
Issue 1, 1966, 37 — 60.
U1 Peter Hay, “Flexibility versus Predictability and Uniformity in Choice of Law: Reflections on Current European and
United States Conflicts Law”, Recueil des cours de ’Académie de Droit International de La Haye, Vol. 226, Leiden:
Nijhoff, 1991.
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ﬂg]wmal(;f see also Helmut Heiss, “Party Autonomy”, Rome | Regulation - The Law Applicable to Contractual
Obligations in Europe, Franco Ferrari and Stefan Leible eds., Munich: european law publishers, 2009, 1 - 16.

15 Tsng wsesadayafAindenisdaiuuvisngvane w.a. 2481 11951 6 7 10 11 12 13 16 18 19 21 22 23 24 25 26 27 29 30
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16 ﬁwm%’uﬁmmmsLLmﬁmL%"aaé’fgmaiuﬂiwﬁlm Wsng auve Ysndaunas, “100 U dywilne maufl 17, Aanen, dsuit 37,
I 5 (@il 5), 16 - 22, Fueneu — ma1As 2554, “100 U dgywilneg maull 27, 3w, d1euit 38, U1 5 @uT 6), 56 - 60,
WaARNBU - SuAL 2554, “100 U dyandive Aoufl 37, A, ddufl 39, I 5 @UTl 7), 39 - 44, Suau 2554 — UNTIAL
2555.

17 Thalia Kruger and Jinske Verhellen, “Dual Nationality = Double Trouble?”, Journal of Private International Law, Vol. 7, No.
3, 2011, 601 - 626.

18 yanal33g (Stateless persons) vanedis yaraitlildgiusauindu “auni” (nationals) agnlsii mnsmmnednesududon
NNL VN (de jure) Fartmualilu article 1 para. 1.

Convention relating to the Status of Stateless Persons Jemfananlaildnaniyanaitlsigauanudugie (de
facto Stateless persons) FuinAINANIUNITAININERDUMNTIZAIAT VT OAYINEABEIN Auls3gmuanuussdorady
Ustrnsvasusumnelaysamemdausionalilannsafiumndulsumanuieonsliansafigaidymavessuesld yarangy
Aananafeenalsdnd (nationality-less persons) willail@l33g see also Erwin Loewenfeld, “Status of Stateless Persons”,
Transactions of the Grotius Society, Vol. 27, 1941, 59 - 112.

19 Freadich Karl von Savigny, translated from German into English by W. Guthrie, A Treatise on the Conflict of Laws and
the Limits of Their Operation in Respect of Place and Time, Edinburgh: T. T. Clark, 1880, 198 — 199.
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i = o ~ o nl' 9 = < | 19 g v
LLWﬂmqﬂ"ﬂ’]ﬂﬂqiLaaﬂﬂawu’]&ﬂ@&wﬂlﬂLuaﬁﬁ]’]ﬂm']ﬂ{]‘ﬁll']SWLMngﬁNLaﬂlﬂimﬂﬂLﬂqgLﬂ&n LﬂuLLV’]LWENGU'P]UWV]ELW

2 Tyspg Mfimnwnfinnd 465/2478
21 Faye Fangfei Wang, Internet Jurisdiction and Choice of Law: Legal Practices in the EU, US and China, Cambridge
University Press, 2010.

22 Michael Bogdan, “Contracts in Cyberspace and the New Regulation “Rome |

and Technology, Vol. 3, No. 2, 2009, 219 - 225.

, Masaryk University Journal of Law

2 Frederick A. Mann, “The Proper Law in the Conflict of Laws”. The International and Comparative Law Quarterly,

Vol. 36, No. 3, 1987, 438.
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°

Srunamaldnaeidafinsanmmumnzaueganzimiessdusznouissmadu o deuflasdonngvine
Brstiniunldifeanauaisiavenanaienifoguiifuwasfislonalunsdonngranelivangas
futeiiaataiadududou ogslsin snldngrunefusnzausnniiuluersiliifnaslsiuiueuluninden
npvaneduliuaniniiinisgsfeseninassmalsivnandaeenads titemuaunslinasfidevessfivnulaly
donnguunemusunela ngmnefunzauiudyyrTmsliludnvusdosniiunazaisiinsouasn 4 biun
maasaiansandudendy ‘]léﬂfﬂﬁlﬂE\IJﬂﬂﬂ@ﬁ@ﬂﬂﬁﬁL‘ﬁugﬂﬁiimmmmwﬂéﬂmedion 188(2) Restatement
(Second) of Conflict of Lawsyasanizeuindseyaalimasunsaligasfidadenganiziiedldlae i

fnvazlanzIesdygiiazUszinn®

2. Mstafuwinguuneluizesnnuiuiaieasiinainaduideniesdodwindoudrunsuuauy (Cross-

border Environmental Damage)

[ ' '

nineINIsIURLarAIndeulANdAyeg 19INABN1IASTInveINY Y wenInasdunnas

17

@

Togavlunsudausazimuladeiiuguuds Sadudmuaussuuiinaddiawddglunisnefvesdnuuay
Mvuaguuuuiamsssuvesmudaneliiuasdludnmnagnani ninenssssuniuasduindousiauduiug

fluleswgia dinu wazdausssy og1elsna ninenssssunasduwindeududsiiusnsunsfragie) uazldudn

a o

nunby (exhaustion) BailladonTyiuianssuveuywddainalmaUselevianninenssssuyfoedalid

N

voulmuardsesdslifivlsrasdnduiugaanedendeduduaudsmesumnsausivenaduniuas
nsznudedunndoulneseulddymidinantungaiungniniluunumvesnguunefiiisaiunstesty
(prevention) wazn9iBeaen(remedial) Aswandondafsadosfunguunevarnuatsann Mangraneuuas
WINYE NGV NYVENEUNATE TIANYMINETENIUTNALNUNARILIDY ARoRIUNgaNeTenIUsema

WHLNARUARRLY UL

24 section 188 Restatement (Second) of Conflict of Laws
(2) In the absence of an effective choice of law by the parties (see s 187), the contacts to be taken into
account in applying the principles of s 6 to determine the law applicable to an issue include:
(a) the place of contracting,
(b) the place of negotiation of the contract,
(c) the place of performance,
(d) the location of the subject matter of the contract, and
(e) the domicil, residence, nationality, place of incorporation and place of business of the parties.
These contacts are to be evaluated according to their relative importance with respect to the particular issue.
(3) If the place of negotiating the contract and the place of performance are in the same state, the local law
of this state will usually be applied, except as otherwise provided in ss 189-199 and 203.”
2 Katia Fach Gomez, “Environmental Damage”, in Encyclopedia of Private International Law, Jirgen Basedow et al.
eds., Vol. |, Edward Elgar Publishing Ltd., 2017, 657.
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Uil 8 fquisy 2561 Tseusuuaunis daa Jenineslni Inlay Aazdfiaans aInendeesla

¥
v

diaesil dAnwgldiauenisdrsnunuimvasmstaduiiingrineluies “anusuliadieasidn

NANMULEIMEADFAIIAADUTMNWTULAUL” (cross-border environmental damage)LLazmmfﬁﬁL‘fJus[,umi‘lJﬁj‘UUjﬂ

matafuwiangvanevedeieauidamaana

2.1 37 “anuideniedadsindon” u1g “Anudsniedadnivesenvulunisldusslevian

Aundau”

aaldnamuudrin mstestunazideeduindauneidesiungnevanean Wevandeinisdeuriu
fusewiganuINgVanesing 4 (overlapping areas of law) Tutuwsnddudesduununumuasaruiendesening
dunnaeuwazngringluwdazanvidenou Feonvduuntaeiiarsanainingussasnnnguanelusosiy o 4

AuAsasNN e IngUsrasdlunisAuases “dundenlagnsa”(envionment itself) SggoudulSuinvouly

Y

guzdintilunsAunseaguansnenssssunfuasdwindeuluwnsunaveswmy ngumneiineesgeudy

nuaeNinaen1slee1unasy 019 nguuneunAseIkazng gy niidenavegludsnnusuinyeuy
Fuiuretssrausem e’ dedgravaeinusnsalunisldanusedinsyiwnuanas (oblisation due
diligence) uazitusnsailunisiilviuila (obligation to ensure) IAnsTUVvAeianueg Neldlunguaves

o

Uty Azdatlinsenudeduindenvedszdu q vieuwlwiduwndeuluaiuivieguenmilen1saiunuvessglniy

<

il (terra nullius?” vnnSgasmaslunmsenuauguadng s Aagthllgmsiulinveunamananusuiineuvessy

(State Responsibility)®® suduiusnsdinungrunea3aussmdszrinszmne

wihifananaeandestudiomuAnEeimsnsyvinuesss (acta jure imperi) nduiu vndiunsnsgies
lonwu viensnavvinvesiglugrugiiduienau (acta jure gestionisBeudiesiansanaruduiusseinngrneway
Aunndouuuiiugiuesngvneonsu Tudesd ngraneuniaasyndivd hiaeandisfengrneddunumardolu
gwuzﬁ'L‘td]ummmil,%aLﬁmmmmﬁsmamwﬁmﬁdamaﬁmﬂuﬁaﬁa (polluter pays principle) Sufia3s nOUINY
avdmvimiifimusmeinssuyedludellinsgiinisle 4 Sureliifneudemesioavisvesenyuldu uay
TunsdifiAnmudemetunda ngmneasdiafivminfidenedvsvesensuina e YaUszasvesngvane
asdindshilimsduesesdandenlnensudidululudnuaznisiunses “dndvesonvulunislivselomian

Aunaew” (private rights to use environment) NI¥UU AMUEENEADAWINA DUNANBUTEAVLAAYINAINTIUVD

% udausimsteddasimsawndeuuisemsyrned (United Nations Environment Programme: UNEP) ttednsanansenusio
dunndouluszdussmrinussmauagdumBmauidomisrdanisdanndenegnedsdu nsvuaaumilavensnsngmng
spwssmannunadidonilugmsiauminngrnsduandenssrihessmadunaanstu 01 véndiesafimdugine
(polluter pays principle) ‘Vié’ﬂmﬂaﬁ‘uﬁmja‘uﬁwﬁuuuﬁugmﬁmﬂﬁmﬁu (common but differentiated responsibilities) see
also Philippe Sands, Principles of International Environmental Law, (2"%d.), New York: Cambridge University Press,
2003.

27 Trail Smelter (USA v Canada), Award RIAA, April 16, 1938, and March 11, 1941; Pulp Mills on the River Uruguay (Argentina
v. Uruguay), I.CJ. Judgment, 20 April 2010; Indus Waters Kishenganga Arbitration (Pakistan v. India), PCA Award, case
number 2011-01, 20 December 2013.

2 é’w%‘umm%’uﬁmawaq%’gmmgwmaizmwwszmﬂLquﬂﬂﬁLﬁaamﬂmmﬁsjmasiaﬁmmﬁau see also Certain Activities
carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), I.C.J. Judgment, 2 February 2018; LLa:ﬂUiﬂ@J NEUNINT
Joding, “draanuinmenartedninuiilsensveansuiulingruneseninUsemedisaeanusuRave urassgluuiunves
yafiwdamsuua”, sansindeauamand wndnendedesdud, 99 11 @I 1), fguneu 2561, 1 - 27.
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v

NIARAAMNTIN waznaterssiiieandranmwIndeueslumeg lnsanw arudenenedaindouddhilydd
ansagniinlineliundnnavesigladnils Weainrnudemeseduindendunsuuaunmeldngvanaenyuy
gouvinlnlAduiusaunguuneazlinseningneliiinanudemenasy i suanudenisiinesdusenauy

AUszne®

2.2 Uggmamsldnrsdafuuisnguaneluizasainuiviniieaziinananuideniedadwindeu

PIUNTHLAU

11991 15 1.5.. M3dnfuuianguane fvuslimadeddna “ngunevesanuiifnada” (ex loci
delicti) ua “nganeuesmaiifaIsanai” (iex for) lumsinsaniisanuiuiauasmssldandems™ luusane
Sanquidsnymnzieniifidnunztuiiin “Double Actionability” Fsfifufiiaunaindfininuiluad Philips v
Eyre*'ifiod A 187T0lNENwaIvEIgMNIsA BafidonsligainIziAad fu (cumulative connecting factors) s

Wanwnyanzneilusewedavadvelildeoniuuinlaedld@nvusiiavuainnusuiaioavidauras

Useknm (particular tort) nanfe lddinzluenusuiiadiessdinUsanvla mnifnesdussneunslsemauaziug
msfiasanafvesmalnenadoudenngrinesiedsnsdeiuidu msdnsgimsdenngrneludenusy
HALNEAZEIAIINAMAE LR DA INA BUTIUNTULAUT W BINANTANIINANUAULVDIYANILNLINT 15 W5,

mstaiuwisngvnedenay
v a « a a a
2.2.1 71928M5AANY “daruiiiinazilin

1IN 15 2593AUIN W.5.U. N1sTATULMNg ey Alrmadenng uunelngiansanannguuneg
Yosanuiinazidn (lex loci delicti) yainziieanananlasumnuiisuuaglasuniseansuinmnsauiuad
a aa I3 ' @M 19 1 = o i 1 « A a a
azdinffesrusznausistseina uinldlgdnganzifesninanazlivssaulagniloae “aauiiinazide
(locus delicti) wsiduganziiedfinusivasulumudadenarsuss nmswuieddvaauiindeyay8slunsdl
Nazfiaineinfanssueonyunianwazdrunsuuaudsludiuues “n15nsein” (action) wag “Au

= » a & % ° i PN a A 1Y) =% & a
5135k (damage) @qﬂLﬂfﬂGUuiuﬂuagﬂﬁgLWﬂﬂu N1INBUAINININ afﬂu‘V]LﬂﬂagLN@ﬂ@m@ﬂuLLuﬂﬁLUuﬁﬂa’]ﬂ@

wazdoaindudnuwsn®

wAnNlasunssausulunsiauaauiinazinilegniei 2 LUAn AB“@n1uinAn1SNsLYin”

Y
v

(locus actus) wag “@anuiinaauidenie”(locus damninsil N13AAINIANIZINEIRINA1IAZABIAN AT
ANwENINTTUVRWRNTUNYIN IANAAIUANLSURADAZ LA lLAALISDIMY dNUSUANLLELNRDEILINADY

YIUNTULAUNINTTUAINANIDIWAATULA b 2 sUuY A9 “ANULEINIENANINNNITUNINTLINLVDINATN Y ”

2% Christian von Bar, “Environment and Private International Law”, Recueil des cours de l’Académie de Droit

International de La Haye, Vol. 268, Leiden: Nijhoff, 1997.

0 39051 15 wees1wUngAindenstniuwiangvung w.ea. 2481
“wilfuinainmsazidn WRiAumungmneuisduidautossedei b funsasdailfifadu
paluassaneulslunussartouioassiiiniulusavsamne Ssluidunisasdamungmanying
nsatezithueenalsin dheiinoudemesziseniasmaulmmauny uiomaudeerslalilduenamniingmanelneeeu

Iisensala”

31 Philips v. Eyre, 1870, L.R. 6 Q.B. 1.

32 Otto Kahn-Freund, “Where Is a Tort Committed?”, The Modern Law Review, Vol. 7, No. 4, (Nov. 1944), 243 — 245,
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3 §ad JwmIndeslnil Inlne aaziifidand aInenaedeslvs

(emissions) kag “AudsMeNinannIsALlufanssuauUnfveInInenaingsu” (typically events)®
ANNEEMERodwWInaaNTIa 2 JUkLIdnwEALAneeiY TngdAnwiagland nisaivaluiuuuifnlunis

fAANuanuinazle

dnefaduayuuuAndes“@anuiiinn1snszyin”(ocus actus) Wiuii yasuduresngvueaziau
3NANNABINITIUNMIAIVANNG ANTIHvesyudlilinseiinisle 9 Sunsenudedvsvetonvulau n1snseil
Tathaluasdindontuegiungrunevessemaiinnsnszyiimual lwuAnuildwelfenuainsansiu

Iearmiinginssulatsionaduavdiauazaunsanandesnisnsgyssnanla®nisnsgyivesenvuiaiu

o o

ddnlumsimuneusuiia lunsdianudemesioduindey AanssuvesmagranvinssugougnAIUALIY
nguineieafunsduasesduindeudsfmualfifunisanizifanssulateazdenilaeseinsgda
Fregatu nguungvesUszma A fmualilssugeaivnssudosszifiuanudeniosioduwindes
(Environmental Impact Assessment: EIA) winlsssrulaagiasniedduliyin EIA uduianaldsnigdiu

nsuwaulygidnsvesonvulunislddwindauvesusenadu weaudenigiinainnisnsevingelely

ngvungvesUszinalafaisiinguuneasifinvesUssinatuunlddsdu ndudu lunsdlmnudenieainnis

WNINTEINBVRIUANEOIITNNIIINNIINTENNVRIN1ABAAIMNITUNIDB1ANIINQURMATE NolTAnAIY

U

Femeldansandnifedls TunsdliuilonvdesdisfiauussesisgieliiinainudemeuazUsslovilly

U

Y

nsiierenglasuanudemeniugiuie

dmiudenatiuayuuuiAnises“anuiinaudenie”(locus damniliaudAyiunisAunses

Y o

Hideving (pro-defendant) annniilaewiudn nsiliesnanudemiefietngUszasdvanvesnguuneazidia wil

i
nsnszvivesentuazidusumliAnasdin wingmnoazidafyudereanudemeienuldsu ildns
aslnwunguneengdsiudsauaslingrunevesanuiiiaanudsmedadu fidevnedeunianiinis
Auasesnnungmneazfislulszimaiiauedegfuiaudemednaneziinannisnsesitlusnsseme
otslsfin Msdinnuisduealimngaufunsilianudensnnnisunsnszasvewafiviafatulunany

o a

Uszimandoudulunauainainudady (fortuitous)®fegratu ovesuisndymadnidsuiniiuiilu

[ a

nuafwesisdoudumsiiineudemenogsiauszaavesusendysinsuad iaanudsmenegsng
&

VioueIvasUTINAYYAAIAY visaiinanudsmedegsianalvdurivesuTendyvirdangulunsaliguil &

neliinAudsewnuazldanunsaaawnanazsintulaasliilonalateaiuanudame

Wndemenaalnelddlonaldldunnsy 15 w.s.u. nmsdaduwiangvung Tunsiansanafudurnss
Wenidliflenaldmageunisiinuaouiinazdin arveddgyilivedaftudealveaseradunauian
ANNEILINTININT 15 W.5.U. MsTaduwisnguinefmualineddd “nguungvesmaniiatsanad” (lex for)

MENRRINTANNTUINY VBV UL ANSLTALE?

33 Christian von Bar, supra note 39, 364; Thomas Kadner Graziano, “The Law Applicable to Cross-Border Damage to the
Environment: A Commentary on Article 7 of the Rome Il Regulation”, Yearbook of Private International Law, Vol. 9, 2007,
73.
3 Ibid, 369.
35 Michael C. Pryles, “Tort and Related Obligations in Private International Law”, Recueil des cours de |’Académie de
Droit International de La Haye, Volume 227, Leiden: Nijhoff, 1991, 45.
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2.2.2 msdnfiamsldnguunedsussnaluafiazitinvasing

lagnann1sUniuwiang nane Lﬁaa;mLmzLﬁ'aa%"l,ﬂ%ﬂgwmmaqﬂswﬂm A1aN oIl INMINBVDY
Ussedanamanusuliiuiaduiug lunalnnsdatuwisnguane3aifatuneunisdenngmne uasduneunis
dinguaneiidentdudunld nazdunisfiunns 15 wau. nmsatuuvisnguune fvualildqainiefewas
(cumulative connecting factors) Ingmasesiarsanngunevesaauiiinazfindiedonngmsne udlunsld

NVHNEALIIIAYBIR U TENALABINANTUIAIVANU “NYMINBVBIMANTITNAR" (lex for) fedslunsilil

wa

vanefs “nguaneanstyaiAgsimusmusuinfioazinveslng”

17

¥
a A

mnnguieazidinvedlveuazvesiussmaiidonmiioutuiasezlddulymunodnsls Tuamnudu
934 ngrneaziinves Common Law Wag Civil Law STf35Aunnsraiusesdnion® vieususluussmaitly
sruungrInsLUUisiuieafineazdeafiuandeiululy fafu winsnsshandussdiamungransves
aoufinazidafian winnsnsgvidenaliduasdanunguunglne malneazufiasnisiingvane
AsUsEmanlgviufinuitnuiuianiu Common Law wanAeaInAusuRianunganelneg aalneagld
nguneasalveu

v
=

ﬂ’]iLﬁaﬂﬂ{]ﬁuWEﬂﬂﬂ%DoubLe Actionability Ban3augaenvuludnlunstinuiuiaiioasilingin

vad o

ﬂ')']llLﬁEJW']EJGIE]ﬁQLL’N]aEJMSU’WMWﬁlILLWLI Luaqmmg‘wm&Jmiummwmwummmwwmwaa WANAIY

o

Naaaxa

demesoduindonretudarUsemaidilsiuansetudinitanusuiniieazidanuund Tnsanizegnabs
Ty Common Law sinagldnguaneazdiin 4 Ussinvanusulituaidannden Ifun n1saasen (respass) M3adn
audiansousiang (nuisance) Ussumidge (neglicence) wazanuduiinlneinsnsa (strict liability)®” veusdi
mm%"uﬁmﬁaamﬁﬂmnmwmﬁEJ‘mstia?ﬁLLama”amaﬂmaﬁﬁmiﬁmummm%’uﬁmLaw]zﬁ"aaﬁmﬁul’ﬂuﬂgwma
Wz (lex specialis) 0171 AusuRaieazdinannssTvars sunsnszaneveafivanuaarIinnaRT 96
WisswﬁmzﬁadaLa'%mLLas%’ﬂwﬂﬂmmw?mmﬁau w.Al. 2535% fheghatu Tsanuiivassaiufivannnisndn wded
ﬂ'ﬁ%"alwaﬁummﬁﬁwmnamuﬁLﬁuﬁ’ﬂﬁamm%’uamﬁiamwmﬁwwﬁLﬁmmﬂi’mqé'umwmmmmw 63

Wizl ingdunsie we. 2535eeatu daseuaseansemieiidlavea-60 luldausednseisluns

muauguasudumsiiasiudunnmidslnaainesemiening17” Inensdewnasauimualignsei

3 pguaneazdinras Common Law MuuaANSURRIEN¥MEANUSURMRNILEBA (specific types) na1afie ANwdeean
° o v o Y v oa ' < o a = Y a 2 i

msnsviludnuarlatnfiagdessuin deudulumumemaludmivinwimadsazdoiasandudes o T vailuszsuy
ngue Civil Law asihanusuiiammesesnliludnuauedosniuvesusuiaialy (general principle) Faisaguuitug1unis
gatiauin (fault) vesgnszyin WWsng etiud Junslenins, “laswaiugungmnednuurasda”, saunandlulania

o, a v ¢ & o a aa s a ) ¢ ~ 2 X
ATUTaU 60 U As.U3A wnwuniwd, auee wolve (Un.), Infiumiley Aaeilfeans aninendesssuamans, nTanne: .. nsui
1814, 2531, 95.
37 Stuart Buck, “The Common Law and the Environment in the Courts”, Case Western Reserve Law Review, Vol. 58,
2008, 621 - 646.

wa

3 ygnenanam 96 wd lusnsn 97 weennydiRdaaduuassnwgunmdwandes we. 2535 dudydRfnsdanudenese
VEWEINT5331%R (natural resources) 1391 ag19lsi Anumzeniuiinnanns 97 Wummdemefiintuiy

e nsssRtseglunumuuTessuariioduas suatRveusuRudussgihduitannsoduddemeld dwmsudi
aulansusuldunns 97 Waeg Afimnun madmiavaudnefvanoiaudil 673/2552 afivaneiauunsil 789/2552

» Tsng MAMINYIMAgNssal ARVIINBLAYAT 4903-4904/2547ARANBLaILAST 11713 - 11714/2551
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Uil 8 fquisy 2561 Tseusuuaunis daa Jenineslni Inlay Aazdfiaans aInendeesla

avilafassuilalaglAseATa (strict liability) iWadnduneuiigeennlunisiigauainuaslavieussumiaudeves
neliAnAnudemeday mnealneseadannguunglunfiazidin udmuinguunevesaauiinaziingly
ganguanevesUsemanild Common Law Wesedldriunguuieasilinvesinegendaudaiuludiaes uagvinli

malneseslfasnislinguunevesUsemedu

Double Actionability L‘flu«’gmmmﬁmﬁgn%’mﬁa&hamm éh&JgﬂLLUUﬁﬁnﬁuiﬁmaé}'mﬁﬁ]ﬁmw
ngminvazfisvesdesUssmandenfuialunszuimadnefesinsaidemnguusanstiydd (gmne
azfin) vesansUszmanaudluiunindennguing® uenaini gumeRsdnandadealivnzauuas
Lilusssudedidememnazignilesanunsangaiuainausuiia (escaping liability) 1¢ lnenisiigatinnis
nszvhvesmuliifuazifinnungmnevessemalayssmandsiifismoudrdednfuiamunsuaiveangne
azifindeionsueuBnadeefimnzauundidome Jymlumajiadnasilimasinguiadulaatng
fqmLmzL?ﬁlsntJimmimﬁmﬁauﬁﬂmmmm Double Actionability Tuaf Boys v. Chaplin® a1adinguis
daaulald “ngmunefivsnzaniuazifin” (Proper Law of Tor)™ lunisidennguune Tneidalenaliiaa
annsalinaeftalunsiosandeinaadubes q 91 fulesduszneurisussimadulaiilnddnfuafaziiin
unnivdelidstefinanudangulunindennguunsliunafazifinfiaududounasidnuuzianis

(particular tortauwnaunadiy

2.3 wuanen1suiulsansdatuuiinguangluizaaisasanuiviiaineazidinainanaudenigse
duandoudunsuuau

nsvingunainisaiuwisngrinevedlvedindldyanizife demadnguadUunnus a.e. 1870 &

[

ﬁamwﬁlﬁ%’ummuﬂﬂﬂLLa”aaa“Jﬁ?u Wundldundngruiiuansfannudnasioves wsu. msdnfuuiengmsne Jsg
Anwwiiudn msenidngainiziAeauuy Double Actionability wazmasldusiiies “ngmunevesaniuiiifinaziiin”
(lex loci delicti) penslsif Adnduazosairunnuiveulyifugamefeindnde Bmsidusyasames
sudusestmunanumneaduliFanuin desnslingmnevessauiifnazidavanefisanuila Bnsfandn
uennaetaLadmLdaulimmnevesgamsiud Sehodvmnuiulalitunmsidennginelunsed
vnzizedlidndy fogratu Tuanninglsu Article 7Rome Il Regulation fyungaMZIAg ANz MUY
fuiiaiieazdarenudsmendunadondumsuuaul i W “ngransvesanuiifarnudeme” (ex
loci damni infecti) lumsdenngyneriuuslunsdfifidemedoniterliléngmnevesanuiidusumagWiin

AadEY (lex lodi delicti commissi)*aswiasn luad Huaraz* Mr. Saul Luciano Lliuya ¥13undgyynaisiles

40 Nicky Richardson, “Double Actionability and the Choice of Law”, Hong Kong Law Journal, Vol. 32, 2002, 497 - 517.
4 Boys v. Chaplin, 1969, 2 All ER 1085.
42 J.H. Morris, “The Proper Law of Tort”, Harvard Law Review, Vol. 64, 1950 — 1951, 881.
4 Article 7 Rome Il Regulation

“The law applicable to a non-contractual obligation arising out of environmental damage or damage
sustained by persons or property as a result of such damage shall be the law determined pursuant to Article 4 (1),
unless the person seeking compensation for damage chooses to base his or her claim on the law of the country in
which the event giving rise to the damage occurred.”

4 Lluiya v. RWEAG, Case No. 2, O 285/15, Essen Regional Court.
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AframaosuifsnudemesienandmmamsinunsdauinanmsidsunUasanniienne (cimate change)
puMATIfinTy uagnsazanedavessisiuddluiies Andes Ussmeus Mr. Liuya 8nasissmunanisfinwinis
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msausaduaadusuvesantiunseuaiifuduanfumedruguwuunia ngunasiieaiunisausaied
AMNFURUSAUFNINEIAL LUIAANIAAUILAE TAUSTINYOLAaE USEImNARE 19l ULTn FalnaunAdlen n1sausa
B MINANUENNGVNILTENINYARATITINAATIUUTY (opposite-sex marriage) UagUu anwagnisausaly

danusng o Buusnsnsluaniy Sudunaunannmsuufeuirunfvazyutesiiiiesos “ae” (gender)

1309anVeNNANYI9LVNAIN A “N1TANTAVDIUARANINAGALINY” (same-sex marriage) Tdl
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o ' < 2 Ao d ' a o A v o2a a da

yunesluisaunavesgausalulszinunianuasidenseuludsiinuvuziferiuiiduunAniiinns
Wanegradunaiausiu wufnidewavewywdiiansanandnvaznmenmineofeeezduiugly
n1sduunne 3asulinuywdlidnuauzuuundme (gender dualism) nanaAadAinAgI8(male) Lasnd
(female)“yunassnaneey o Wasuwladdnwadu alwuiulszmausniidulinuaulayanadifing
wianva1evane (gender pluralism) waranTugnenguuievesdsniidmedeiusaslafnnenssunsnisie
AnwanueAna Widsnenauenssinsnsasunanisinyrindidlinsiusesanuzvase Sninafieiunsens
A.A. 1989 wunsnidudssmAnsnsusesanugnnguuneresyanaidmedediu nsei nguuIewmusn
P T @ v aa L. . o aa = Y Y 7y v Y%
e SuTesN R uududin (cvil partnershiprasg sniidmadeniuwingy ldlasusadiannseausaduls

Inggaumenganeusiag1aln®

S a

a A a:' Y ' S - a
ﬂ§$LLﬂﬂ’]’]llﬂG]LiENl’JlIlIENLﬂEJ']ﬂ'UL‘Wﬂi‘um’]ﬂﬂ{]ﬂlﬂﬂi%ﬁ’ﬂJ‘UﬁBL“VW‘TLENﬂLiﬁJLUaﬁluLLUﬁﬁlﬂﬁ]’lﬂLﬂN

o a [

ANENITUNBNTANTUY BeYUUIsanUTEY1¥1H (UN Commission on Human Rights) iAifiadeluad Toonen v.

% William N. Eskridge Jr., “A History of Same Sex Marriage,” Yale Law School Faculty Scholarship Series, Paper 1504,
1993, 1419 - 1513.

% guyng USAaUNa, “INTTUUNGVUNEVANAZIZUUNUINENiNA”, Nsarsiadenudans, 97 6 @Ouil 1), 2556, 5 - 25;
uen1nil wauynsuatuTIvTudineany wisdns1y 2554 TilFamnet “nwa” anels “Uiandimdgaions”
1Usag s1vindinganny, wauynsu adusvdudinesaiu w.e. 2554, n30vne: S1vdudinganIy, 2556, 847.

47 Walter Pintens and Jens M. Scherpe, “Same-sex Marriages”, in Encyclopedia of Private International Law, Jirgen

Basedow et al eds., Vol. |, Edward Elgar Publishing Ltd., 2017, 1604.
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TWananugvesdausa 1wy 118 msdseiudy afadnsdean nsdadulanianisunmd msaseuasemingdu
$U naenaun ey Wit sausaluluad ails iesnnudasysemaliveBenanusanuduiusiusuiuy
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% Toonen v. Australia, Communication No. 488/1992, U.N. Doc CCPR/C/50/D/488/1992, 1994.

® yFuvmesngrnessrinaUssmaunanidioniusenfusarassinfenwdalunslsimdunse v s syarangy
fanam wiheiignaglifnsdiesdyandumaens wiininnslunmngmnesswinssmausunead diesuaznganeans
uywesuAldsmiudavimdnmssenenmimindemslingmnedviuwesussrinsemaluSesiifesfuiimanauas Sndnwal
19NA (Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and
Gender Identity) ?ialﬂul,aﬂmslﬁa’;ﬁuLmeﬂumsﬂwau%é’fgfywﬁw%uwwuﬁﬁaaUJLLé"J nuSuldluuiunenumannwanemane
vdnmsfananldfunseeniuindfannmsegaunaiauadlisunsuiulsaiuduieliaenadostuanmmenuduaidudseuey
e TuvnedliSsuSesumenuadiuil fudsuemdnnssensnisem +10 euil 10 weedmen ae. 2017 Wediududonues
wdnmaseneminlsaenadesiuuiunluilagtunndeiu

0 Jyneideudsumanuaduil § 20 Usaiiingunesusesnsausavesyaraiifinaideatuuds 1¥un wisesuaus (2001)
\walBey (2003) AU uALA1 (2005) wenEnls (2006) wesiaE @i (2009) Wanwna leduwaus o15uAL (2010) lAWNSN (2012)
Unda H¥aima gne Tafuaud (2013) answenandns (2014) dneandsn avigouini losuaud (2015) 1aduide (2016) Tuuausd
Uoan Wwosktl uavesawsdy (2017)

51 ¢ civil partnership lallddmiansiyildfulugnussne uiasUsemaenafmuadeBenanugvoguuuuanudaiuslmii
TndiAeafumsausavesypraifinanseduiuuandnaiusenly 1w Registered partnerships Act (registreret partnerskab) Tu
\Lan$n Civil Solidarity Pact (Pacte civil de solidarite) TukSaumavia Civil Partnership Act 2004vasdangy el TusewineiSeu
Bosunenwatull veauussmeeyaeliuenaiifiveifuansoausatuldmungnoudi

%2 [Usans1azidenvessansyvlydnisaansdougdin we. .. i http://ilaw.or.th/node/1821
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waznsdviudreyed vsUsswatiduivualinginssudnuwaduanuieoig®dmsudssndlng
wivszaangmneurawazsndivdas Ll aacoulrluSeunavosdausal Tognudedn wininiuuimagni
TufinnwRNN 1557/2524 #A3uA131 “vda” Tnghonuannuninenauiynsuatusydadnganiuinnu
neengnld Msrdnulasnedaduuiisnisiasuwdasnuaeniinienmueaywd anunsafeunla

14 [ a =) a 4 | 1/54 [ v A £ ' 1

anugnanguunenmelinareilundgs viengdvinataduyiele™ Wudeduduin mavesgausaniy

ngvunelngdinlidmsuunaandnansetiuiuwingu

Tutagdu anuirmihvesnsauwalsenissemaniaunduviiienyuiiet nmlulendetug
(freedom of movement)” mMaAumsluimgseniniu msvieanied aaensunsidunigluianulusisssina
g1 iAnanunslvesdansaniinaiediu vieyaranvavelowiudutininesdusenouiisseme™

Fansauildenilugnalnnsdnduuvianguang

3.2 UggmnnsldmsdanuwisnguaneluiFasnisasavasyananiinaifeiu

v

nsdatuwiaingrngitfemssusaituiioairsanuuiueulunisngming (legal certainty) 1n1s
ausanfosdUszneuinUssmmaansoinansaysaivousengmneliindausadsnannazuendeey u Uszina
10" uidenszuaiaunsvesiLIAnizeIsaLTATe Sy ARATITINAR T UG MU Tuasliussman fusesanuy
FananunBety thangnsdrsianginasinistafuwiangmneluFesnisausavedlneiezanusasuilofy

anunsainanantauselyl Wedle

5 fayaile a.f. 2017 5 76 Ussmaiimuundt nefnssusnsimmeaduenuinenalnedviniliany ugluasaman Susw 830 sfa
fivid weSiondle gau lu3e 1w mefenszids mim wazlesnide fvuslinginssumsinsammadueuineig il
Usemstin

5 pils Mans1a1se AT.IUNG ANYEAUNT wneRidadanmfiafutbszresiin “ne” (male) uay “We” (female) Tuuseana
nvsneunisuazndedd msdildnyaaiiulaunaudlasRivsananimdnlavenymaaiuszneumnnd

TU3AQ NG FNLFUNT, “TIUEINYVENEVBETNTILNA”, Nsasinans, U9 13 @uii 2), Jgungu 2527, 65.

%5 Rosalyn Higgins, “The Right in International Law of an Individual to Enter, Stay in and Leave a Country”,
International Affairs, Vol. 49, No. 3, July 1973, 341 — 357.

5 IngiaenunsdififuumaauaznansgavesinsUssmeaUssasiiaglvigausaiimeferfudoynnaddfaansdouiuses
HuduisaunsaiumsianusmissiimslulssmAlneuasldnemsame (visa) Ussiavye iileflagléfuiendviuazanudu
flugiuzeansa (spouse) Tonofanarduussiuiniunisimumssswdydindoenaviuaseuduiumyn we.
2521 upzwsrslidRidsondviuazanuduiumenaga we. 2507 Fadungraneeyinseudygnsaisunidae
ANELTLSYINIY A.A. 1961 UagoudyaINTadeunnImeaNduTLsININGa A.A. 1963 mudiu drinnuanenssuns
nquini3ssiléflenaresluyssiuresmsdnfuuviangmane Tsag misdonsevsaansensUseina 7 nm 0802/60 aviudi 22
unsIAN 2558 YevnerRefumsnurnuuuiUfiRdmiugausamaiaiu/giinvesiunuman/ mansgasaUsemai
Uszdmsluusamelng uastuiindrinaunaenssunsnguin Sesedafl 1550/2558 (3o vewiaiieafumsmumuuuUfoa
dwiudausamaiediu/giinvesiaunumayn/smensaasinsUsamaiiusesinsiulsumalne

57 Walter Pintens and Jens M. Scherpe, “Same-sex Marriages”, in Encyclopedia of Private International Law, Jirgen

Basedow et al. eds., Vol. |, Edward Elgar Publishing Ltd., 2017, 1605.
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[ '

TunsdlnsausaiuyIinad LUIARRINE1LANIINNITLANUTENINIUARa NI oY ARy
(interracial)®® gaunizineniilasumnudenlugediadunsld “nguneaudyvfvesgausa” (ex patriae)
woueiinsalnsausaiiintulusaUssme gainizineailasuanuiionde “nguunevesaniuiviinisausa”

(lex loci celebrationis)*Fe@anAandtiunIsALIUNITMNULUURAIASaNSaE TulsemaiAnnISausaTu

W.3.U. M3TatuwiinguuneUydAganieiiedluzesnisausald 2 Ussinn nanfe “Reoulaureng

oo’ q

ANTA” AIUUINTT 19 LAy “LUULMNNITANTE” AUNIRT) 20

mnfiansandy mavesgansaluiouluvesnisausa lunsansavesypraifinadeafuiifiosduszneu
AeUsEmAdauREfoRTANAAINAT) 19W.5.U. Metatuuisngyang Fstwualvidouluuiimsausaduluay
“nuanenNdyud” (ex patriae) vosRausawsazie® nanifie malveazdesiiarsanngmneaseuniny
é’ﬁymama«‘jamaﬁ”’ﬂammmam mndeladhevislivfoRnuiouluumisnsausanungranenseuniived

Ussinanaulidoywd malveasufiasnisausaningnn

Afnwiud neziesdsiuldldeenwuuinlildiunsdnisussnulusisUssmauaiiingUszad
Wealtiunstin1TausasenIenI nenazsnIn1enALINn T Tunieensneduieiuil “deid” a1uuins 19

W.5.U. NMsaiuwianguang wunefls dynanyaaategieuvinisausaduwiniu liswdedynanliulaens

P

YDINTAUTE LummﬂﬂgmmsJé“ﬁysmﬁsua&lwsﬂ,mmnmﬁﬁmiﬂizmﬁiﬁﬁwi.u. nstnfiuwiengmuny YayaiRii
visnidquasulsdyudlneviuifausatununguneiuaeglne® mnaanzieadnavueidyni
yoanssediliundsausa L‘E"aulsuLmesamammﬁaaaacﬂwsJamf]thmmgwmslm (Usgaanguuneuyie
wazwdivd) Ingldlapsnnguuisaseuasamudyvifiduveslieng e wiluanuduais Jusssuandi
ngvneAseUATIeLsarUsARaivuaieulvwiinsansal iuandnaiu nsiieadesiansantouluus
msausanunguuedyvivesgausaivasamaneuiuisroudirnlugUassaluneujon uanni N3
ﬁuwﬂizmmqmwmiﬁﬂumwamaqmuﬁaaaqﬁm%ﬁ (dual-nationality persons) aaenauiaymanunisaiupaalisy
(Stateless persons) wazyanal3dnyund (nationality-less persons) drutinlugnadnslunisidennguneilsl

G

%8 Albert A. Ehrenzweig, “Miscegenation in the Conflict of Laws”, Cornell Law Review, Vol. 45, Issue 4, Summer 1960, 664.
%9 Herbert F. Goodrich, “Foreign Marriages and the Conflict of Laws”, Michigan Law Review, Vol. 21, 1922, 743 - 764;
Meg Penrose, “Something to (Lex Loci) Celebrationis?”, Villanova Law Review, Vol. 59, Issue 6, 2015, 1 - 8.
80 319051 19 wees1wUngAidenstniuwiangvung w.ea. 2481

“Soulwwviamsausalil ulumungmnedyeivesgnsalusazie”
61 3199157 3 (4) Wiz UTYAFYVIR WAl 2456
52 gemyn wadgiie, NsTRRuwiINguang ndnnsalvesnguaNesEnIUsEmALAUNARYARaLAZAMBS BN 51 Y TyaR

AensURfuuinNg e WNsANI1Y 2481 (S8931ATT, 292.
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ausadsnailulngld T anndiuinnsasavesyanafifimaidorfuduFosuuuriansansa LLaBUﬂﬂaLMﬁ’]ﬁ?u
ausatulagveusenguneueslsemafioynn malvegeudesiusesnisausadana egslsin yanaddl
Fyusnatuoravanides (evade) Ussimaivhayanaifimaiieafuviinisansa lageradumaluannzideu
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daUtsgUdosuasAasTsUdUR

MINRNTUWALNEIANIZAEININNINTT 19 W.5.U. N13TRTURiINgune o13gmilouralned
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ARWsNABWilkinson v. Kitzinger*Teifinaifiegin ginndsrnsngquausatulagveusengmned
AU Mendadeifumanduanintinfidsngy Taaeamuin anzgausavosnulilifunisuseaiesan
é’aﬂqwhjﬁﬂgw18%’Uiaamiama‘uamﬂﬂaﬁﬁLWﬂLﬁ'mﬁu WednedalgFuaniug civil partnership aa Civil
Partnership Act 2004 iy ag19lsfif Aauzv civil partnershipfAuuANANIINAN UL YBINTTANTA A3NTa
assdelosndliimadanguiusesanusdsansavosau efign magewesdnguiidfininwilotud 31
n3NYIAL A.A. 2006 11 masangulsiaansnfusesanuzdslifiogluszuunguanedingy (@auzdausaves
yanafifmaifortu) IHusfanugdandnasintulaeseudengrnessssmafionm ofsaglildnanly
og1eaau uimaralusAinnsAf Witkinson v. KitzingerfiawvioununAnnisinfuuisngrneesUssmai

ISNa '

LdfnguunesusesnisausavesynnamAiniu eduaileingvuieusesaniusvendindd ldaiunse

83 17m51 20 wees1wUngAnsensTniuwiangvune w.a. 2481
“n755{.1/55{62’7&Zﬁﬁvgnﬁaw71/44Uuﬁz]”zyzy”ﬁ?mungwmmmwmWﬁﬁﬁvnviﬁmﬁfu gouniuduauysal
msausasynirauluesulneg vieauludssulnesuausein Fdavilumsssmalasgndoemuuuuiingwnglne

Amnld desndusuauysal”

% Linda Silberman, “Same-sex Marriage: Refining the Conflict of Laws Analysis”, University of Pennsylvania Law Review,

Vol. 153, 2005, 2195 - 2214.

65 Wilkinson v. Kitzinger, 2006, EWHC 2022 (Fam).
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AR Aa Orlandi and Others v. ltaly ASNINARLINU 6 ATIALTANUAUNMUIEVDIR1IUTELNA
voliusesanuzaausaninanludnnd uidmaufiasiaeliivguadn nsausavesynraniinadeliudnsie

a zl

$95TIUYNANNATBUTULUIANAUFNYDINITANSA (traditional concept of marriage) SEMINYIBLALILL N3

ausaszninyaraniiwedeatuvinulussUssmadsiannsatiunaavedeuludandlalesnndadeniny

AUBEUToUkaTARSIIUBUATRIBNE ASnAReITUNImNTailaerfdam1adnsuYwesUelsUT o ddn
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' ' v
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a A o oo 9 a a a @ Aa a =
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YAVEUY LYY

NINWA150419INAR Wilkinson v. Kitzinger wa Orlandi and Others v. Italy 3gwu31 n1skifinguune
ougeliyaeafilmeafoiuansnausatuldfegnimvesniiisans WeRisannsdvesnedslaidnguane
Suseamsansavesyanaiiimaiediusadlsifingrineiusesniseamsdougdin Ussneumsiinnuvesenagini
drinanunngnIsuNInquini nasnsunaufiRvensznsanisinasema duuldufiasiménanuasy
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yARRTITNALAE I
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Feazrdsuuvadlumudladesunaniatione temporis) wazaanuii (ratione lociusiazUszimnaanatiyuuedly
BouferfuaruauFeuiesuasAasssudufiuandratu Snismesioguaruiadosonafuaiuay
Bovudesuarfasssuduiluszeznamisiyuiesisnanfamsadsunladunmunianaldduiiags n1s
ausavesyanafifinaderiuduiiosaifususssuiigaluieanisiwdsuulamdnauasuizouiosuas
Fassaudud luavigeuinuasufiasnsausavesyanaidinaieaiu nouflagldiunisseniuinduansau
sgo3snyvesansgein® uisluluesiindemagegaildfinanwiluafWeodwin et al. v.Registrar
General*ayaalityanaiifinadeaiuasnsoausatildided aa 2017usdesn Tl a.m2018 Sguraiuesianm
ndudseneldDomestic Partnership Act 2018 FaUfiasvannisansavesyanaifinafeiu Instaousnl
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% Orlandi and Others v. Italy, European Court of Human Rights, Applications nos. 26431/12; 26742/12; 44057/12 and
60088/12, Judgment of 14 December 2017.
7 11m51 5 WegsudnyalAinsen1sTniuLianguune w.a. 2481

“drasiodldngmnesssmatiay Tildngmneduieilidamonuasuseusoeniofaossusuiveussrmuua
Usssnalne”
% Obergefell v. Hodges, 576 U.S., 2015.
% W Godwin et al. v. Registrar Genera, 2017, SC (Bda) 36 Civ, 5 May 2017.
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Abstract

The trust establishment is one of the property management strategies of billionaires and
investors, and it is widespread overseas, especially in countries using common law system. The trust
establishment leads to a systematic collection of assets which can be used to manage tangible and
incremental returns. It builds stability and inherits property to sustainable heirs. The main principle of
trust establishment is the clear separation of responsibilities and damages, especially the Bankruptcy

Remoteness principle and how trustees perform their duty.

At present, Thailand allows the establishment of trust to promote various types of
transactions, such as fundraising in the form of the Real Estate Investment Trust (REIT), the
Infrastructure Trust (IFT), the Private Equity Trust (PE Trust), and the Issuance of Islamic Financial
Instruments (Sukuk). These types of trust are just fundraising for capital market transactions based
only on the Trust for Transactions in Capital Market Act B.E. 2550, and the trustees cannot establish
trusts with other purposes. The rules under this Act may not be conducive to the management of
personal property. Therefore, many investors and billionaires in Thailand transfer their assets
overseas, particularly in countries with legally enforceable personal property management such as
Hong Kong and Singapore. On the other hand, many countries that are using the civil law system
allow the establishment of trust as well as the collection of inheritance tax at the same time, such as

Japan, Taiwan, Philippines, and Vietnam.

Hence, this article focuses on presenting the perspective and forms of asset management for
individuals in countries using civil law system. This is basic information for the relevant organizations
to consider the law to establish trust which is suitable for the context of the Thai society, and it may
be one of the mechanisms used to manage assets to reduce capital outflow to attract more foreign

capital investment into Thailand.

Keyword: Trust, Property Management, Civil Law
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! Pierre Lepaulle, “Civil Law Substitutes for Trusts”, the Yale Law Journal, Vol.36 (N0.8), 1, June 1927.
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9 Article 2 of Convention on the application on the law applicable to trusts and on their recognition

10 Robert Pearce and Warren Barr, “Pearce & Stevens”. Trust and Equitable Obligations, (6"ed), Oxford: Oxford
University Press, 2015, 150.

11 Gilbert Paul Verbit, The Origins of trust, 24.

12p Jaffey, “Explaning the trust”, Law Quarterly Review, 131 (377), 2015, 386 — 387.

13 Buckland and AD McNair, Roman Law and Common Law, (2¢%d), Cambridge University Press, 2008, 176 - 177.
% 1bid, 176.

15 Heritable Reversionary Co Ltd v Millar (1892), 19 R (HL) 43, per Herschell.

16 DJ Hayton, “The Law of Trusts”, Sweet & Maxwell, (4""ed), London, 2003, 4.
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o aa X 5 P Y] o v Y
1) niadifadulagnisuansanuivasgdyn launnsanlaedauds (Express trust) wagnianlag
U318 (Implied Trust)
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U &

finu Feoranusladu 2 Ussian Ae nianswdunaniuu (Resulting trust) wagniansuiinannnisvens
A (Constructive Trust)
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U

e

Swdduty waussleyisduldsuannindduiuinduludiienmiadauiuniedntdenisenaiingin

Y

=
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soeuRAuuntlaln 9. Bateliieusslovived a. a1 2. Wneansaulaunsndaduiuly 9. Wnedlasuminudugauann

17 Buckland and AD McNair, Roman Law and Common Law, (2"ed), 176.

18 George P. Costigan, “The Classification of trust as Express, Resulting and Constructive”, Harvard Law Review, 27 (5),
March 1914, 437.

19 Ibid.

2 |bid.

21 {yed afay, n¥ad, Auduiudl 5 nunWus 2561, 99 http://elib.coj.go.th/Article/d914.pdf

22 GE Dal Pont, Equity’s Chameleon — Unmasking the Constructive Trust, Australian Bar Review, 46.
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2 Jyeld 8Tz, n3ad, 31.
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P
v

2 gyt wuh, nisnen3ngau : anuiugiunisanuia dnialy uasundaiesavialy, fsindsdl 2, ngamme: Sy,
2560, 67.

% ) Garrigues, “Law of Trusts”, Am J Comp L, Volume 25 (2), 1953, 27.

26 D Johnston, The Roman Law of Trusts, Clarendon Express: Oxford, 1988, 283.

27 Buckland and AD McNair, Roman Law and Common Law, (2"%ed), 155.

% DJ Hayton, “The Law of Trusts”, Sweet & Maxwell, (4ted), London, 2003, 8.

29 DWM Waters, “The Institution of the Trust in Civil and Common Law”, Académie de Droit International, London:

Martin us Nijhoff, 1995, 156.
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% guius dunadszivg, mananamiaditentssanimindusan, nednusiimansududio aasdfimaniuia wuussd
WNImendegsiadadia, 2555, 73.
31 Origins of trusts in Japan and the enactment of the trust Act and the Trust Business Act, Retrieved February 7,
2018, from http://www.shintaku-kyokai.or.jp/en/trusts/trusts0201.html
%2 |bid.
3 |bid.
3 lbid.
% |bid.
36 Main legislation pertaining to trusts, Retrieved February 7, 2018, from
http://www.shintaku-kyokai.or.jp/en/trusts/trusts05.html
3" Types of trusts, Retrieved February 1, 2018, from http://www.shintaku-kyokai.or.jp/en/trusts/trusts0201.html
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38y Emerich, The civil law trust: a modality of ownership or an interlude in ownership, The Worlds of the trust, New
York: Cambridge University Press, 2013, 23.

% Article 1130 of the Civil Code

90 Step Bahamas, The Legal and tax treatment of Trusts in France 2, Retrieved June 26, 2016, from
http://www.step.org/sites/default/files/Branches/treatment_france_trustsDec2002.pdf

4 |bid.

2 |bid.

“ |bid.

4 James Koessler, “Is there room for the trust in a civil law system? The French and ltalian perspective”, Creative

Commons Attribution-Noncommercial-Noderivs, UK: England & Wales. Mach 2012. 7.
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45 I‘Usmﬂ The text of Senate No. 178 (2004 - 2005), Report No. 11 (2006 - 2007) a8 Henri de Richemont, on behalf of
the Judiciary Committee and the minutes of proceedings of Senate of 17 October 2006. The plan of the trust is the
subject of Title XIV of Book Ill of the Civil Code.

% |bid.

4 Filippo Noseda, Trusts under threat, Retrieved February 2, 2018, from https://academy.mishcon.com/wp-
content/uploads/2017/12/4-ArticlesAdaw.pdf

% Lusina Ho & Rebecca lee, Trust law in Asian civil law jurisdictions: a comparative analysis, Cambridge University

press, 2013, 2.
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0 Andrea Vicari, A new type of civil-law trust, 1, Retrieved February 1, 2018, from
https://www.step.org/sites/default/files/Branches/hungary/apr2015/vicari.pdf
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